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ENEMY OF THE STATE 


THE FEDERAL GOVERNMENT DECLARES WAR AGAINST THE CITIZENS 
OF THE UNITED STATES OF AMERICA! 

The War and Emergency Powers Act of 1933 made every citizen a criminal 
and specifically an “enemy of the state” with no rights in court! 
SAVING AMERICA: 

TIME FOR AN “EXCELLENCE OF ACTION.” 

To be able to call oneself "American" has long been a source of pride for 
those fortunate enough to live in this great land. 

The word "America" has always been synonymous with strength in the de- 
fense of our highest ideals of liberty, justice and opportunity, not only for our- 
selves, but for those throughout the world less fortunate than we. 

America's greatest strength has always been her people, individuals lay- 
ing their differences aside to work in partnership to achieve common goals. 

In our greatest moments, it has been our willingness to join together and 
work as long and as hard as it takes to get the job done, regardless of the cost, that 
has been the lifeblood of our great land. 

From America's inception, we have been a nation of innovators, unfettered 
by hidebound convention, a safe harbor for captains unafraid to boldly chart a 
new course through untried waters. 

This courage to dare greatly to achieve great things has made our nation 
strong and proud, a leader of men and of nations from the very first days of her 
birth. 

And since the days of her birth, millions of men and women whose hearts 
yearn for freedom and the opportunity to make a better life for themselves and 
their families have journeyed, often enduring terrible hardship, to our shores to 
add their skills and their dreams to the great storehouse of hope known as America. 
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The Pilgrims, the Founding Fathers, the Pioneers - the brave men and women 
who have fought and endured to the end in wars both civil and international - this 
history of heroism and dedication in defense of ideals both personal and national 
has long been a treasured legacy of bravery and determination against all odds 
which we have handed down like family heirlooms from generation to genera- 
tion. 

For we are like family, we Americans, often quarrelling among ourselves 
but banding together in times of adversity to support one another and fight side 
by side against a common foe threatening our way of life. This bold and brash, 
brave young land has long given its best and brightest to lead our country to its 
lofty position in the world as a bastion of freedom and a beacon of hope for all the 
peoples of the Earth. 

For many, the dreams they had for America were dreams they never lived 
to see fulfilled, but it mattered not to them, for their vision for this nation was meant 
to last longer and to loom larger than a mere mortal lifespan. 

Our national vision of integrity and responsibility, of concern for one's fel- 
low man, the flame inside that demands of us that we shall not rest until there is 
peace and justice for all - these are the fundamental stones which form the strong 
foundation of our national purpose and identity. 

And on this foundation rests, not only the hopes of those blessed to live in 
this great land, but the hopes of millions throughout the world who believe in, and 
strive for, a better life for themselves and their children. 

For hundreds of years, the knowledge that America was there - proud, gen- 
erous, steadfast, courageous - willing and able to enter the fray wherever human 
rights were threatened or denied, has given many who may never see her shores 
the will to endure despite the pain, to continue trying against sometimes insur- 
mountable odds. 

Yet without vigilance and constant tender care, even the strongest founda- 
tion shows the effects of stress and erosion. Even the most imposing edifice can 
eventually crumble and fall. So it is with nations, and with a nation's spirit. 

We have seen in this second half of the twentieth century great advances in 
technology which have impacted every aspect of modern life. Ironically, though 
we are living in the "age of communication", it often seems as if we have less time 
now to talk or listen. 

For most, modern conveniences haven't gotten them off the treadmill; they 
have only made the treadmill go faster. 

Quietly, yet rapidly, the small town values of community and common pur- 
pose are vanishing. Instead of strength in numbers, we as a nation are increas- 
ingly being split into smaller and smaller competing factions, with the cry of "ev- 
ery man for himself" ringing through the land. It seems that the phrase, "divide 
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and conquer" has taken the place of, "One nation under God indivisible, with truth 
and justice for all". 

Americans are retreating behind the locked doors of their individual homes, 
afraid to enjoy the sunset for fear of the darkness it brings. 

When and where did it all begin to crumble? How and why has America, 
which once was a nation whose strength united was so much more than the sum of 
its total parts, begin to break apart into bitterly opposing special interest groups? 

What will this frightening pattern of disintegration mean to the future of 
America and of those who live within her shores? Let it be remembered, and re- 
membered well, the words of the Holy Bible: "a house divided against itself can- 
not stand". 

And let us not flinch from facing the truth that we have become a nation 
desperately divided. 

With the long legacy of pride, determination, and strength in unity, how has 
it now come to this, that we are fighting ourselves? 

Finally, and most vitally important of all, what can we do to turn the tide 
before the values and opportunities which others before us fought and died to 
preserve are washed away in the flood to come? 

As with a deadly illness, there is usually a point of origin, from which the 
threat first was given life. So it is with the threat we as Americans face today - an 
illness which will prove fatal if we do not act quickly and in concert to cure the 
body politic before it dies from the disease within. 

Almost all the problems we are facing today can be traced back to a single 
point of origin, in a time of national trouble and despair. 

It was at this point, when our nation struggled for its survival, that the Con- 
stitution of the United States of America was effectively cancelled. We are ina 
State of Emergency! 

Today, the United States of America continues to exist in a governmentally 
ordained state of national emergency. Under such a state of emergency, our Con- 
stitution has been set aside, ostensibly for the public good, until the emergency is 
cancelled. 

But, as experience painfully shows, it has not been to the public's good that 
our government has used its unrestricted power, unhampered by the Constitution's 
restraining force. 

The governmental edicts and actions over the past six decades have led us 
to the desperate state in which we find ourselves today. 

Besieged on every side, corroding from within, frightened and in despair, 
we as a nation are being torn asunder. 


There is a national emergency today - one of life and death proportions - 
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but it is not the emergency used by our government to continue its abuse of power. 

It is this very abuse, this unbridled rape of the American spirit, that is the 
crux of the emergency we are in today. 

But this true emergency cannot be cured by setting aside the Constitution; 
it can only be controlled by returning to the laws of God and Country which have 
been stolen from us by those in whom we placed our trust to protect the national 
interest. 

We are a nation whose government is based upon those immortal words, "a 
government of the people, by the people, for the people". One has only to walk 
down the highways and byways of this great land to know all too well that this is 
not a government of the people or for the people. 

Actions speak louder than words, and the actions taken over the past de- 
cades have resulted in an unparalleled decline of American economic and politi- 
cal power, and a weakening of American values and spirit. 

While every patriotic citizen must be made aware that the time may come 
for a force of arms, this is not yet a crisis for which the taking up of arms is the 
answer. 

No, this is a situation in which we firmly believe that the pen will be mightier 
than the sword. That a state of emergency exists cannot be disputed. That the 
emergency is one which should concern every American alive cannot be denied. 

That we must stand together, laying aside our individual differences, to fight 
the common foe, is of vital importance, for the time to act is now. 

This is not yet a battle of swords, but of knowledge, for only when the de- 
ception is exposed to the light of day can the healing process begin. 

Truth stands tall in the light of day, and it is the truth we bring to you today. 
Let it be known and understood that it is our intention to make this information 
available to every concerned American who desires to know the true State of the 
Union. 

This is an undertaking of immense proportions, but we have dedicated our- 
selves to bringing this information to the light of day, and with the help of "We, the 
People", we will be successful in our efforts. 

Every American who is thankful for the opportunity to call themselves Ameri- 
can must also accept the responsibility that comes with that title. 

We, the People have not only a right, but a responsibility to each other and 
to those who have gone before us to learn what our government is doing, and to 
judge whether actions taken benefit the people who will bear the costs. 

We have been in the dark long enough, content to rest on our past glories 
and let the government take its course. In a way, we have been like children, 
trusting our parents to act in our best interest. But as we have too frequently seen 
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in the nightly news, not all parents have their children's best interest at heart. 

The time has come for us to take off our blinders and accept reality, for the 
time of national reckoning has arrived. The majority of our elected and appointed 
officials are no more responsible for the current state of affairs than are we. 

The strings are being manipulated at far higher levels than the positions 
most officials occupy. They are working with little knowledge or authority, trying 
to control problems far bigger than even they realize. 

Their programs and actions may seek to cure the symptoms, but the time 
has now come to attack the disease. They are no more guilty than we are, nor will 
they be any more protected when the nation collapses on us all. 

If we blame them for this national emergency, we must also truly blame 
ourselves, for itis "We, the People" to whom this nation was given and whose duty 
it was to keep a watchful eye on those who direct the sails of the ship of state. 

We have, however, fallen asleep, and while we were dreaming the Ameri- 
can dream, a band of pirates stole the Constitution, robbed their own banks, stole 
America's gold, began counterfeiting our money and put our people into slavery 
as mortgage for the "National Debt." 

And since that terrible day when our Constitution was cast aside by Presi- 
dent Franklin D. Roosevelt and the Federal Reserve Bank, not one President or 
Congress, not one Supreme Court justice has been able or willing to return it to its 
rightful owners. 

Given the current state of the union, there is no reason to expect this situa- 
tion to change, unless we ourselves cause it to be so. 

Let us put the childish emotions of pity and self -deception away, stand up, 
stand together and fight back. Now is the time to stop dreaming, and start the long 
work before us. Now is the time to turn back to the principles and ideals on which 
this nation was founded, the strong foundation from which our national identity 
springs. 

When does tolerance become anarchy? When does protection become sla- 
very? When is enough enough? Now is when—right here and right now. 

Now is the time to return to the laws set forth by God, and throw off these 
chains of ignorance and bondage which grip our nation to the point of death. 

Let us return to the source, the standard of excellence set for us long ago. 
Our message to Congress and all elected and appointed officials must be, "Let my 
people go!", for we are all laboring under a system which will eventually crush us, 
regardless of political standing, our religion, our sex, or the color of our skin. 

We must let those at all levels of governmental authority know that we have 
learned of the deception which lies at the core of our national malaise. We must 
tell them in no uncertain terms that we will tolerate this great lie no longer, and we 
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must put them on notice that we expect them to resign if they have not the courage 
and the resolve to help this nation in its hour of need. 

We have been fools long enough. Beginning April 1st, 1994, no matter how 
long after that date you see this report, begin each and every week without fail to 
give acopy of this information to at least one person you know. We also ask you to 
write a letter to Congress telling them to "Let our People go". 

W e must let our elected officials know that we expect them as servants of 
the people to help us re-establish law and order and restore our national pride. 
They must repeal Proclamation 2039, 2040, and Title 12 USC 95(a) and 95(b), 
thereby cancelling the National Emergency, and re-establish the Constitution of 
this nation. 

Now is the time for excellence of action. We demand it and will accept noth- 
ing less. This is our country, to protect and defend, no matter the cost. 

To do nothing out of fear or apathy is exactly what those in power hope we 
will do, for it is ignorance and apathy that the darkness likes best. We must not be 
a party to the darkness enveloping our nation any longer. We must come into the 
light, and give our every drop of blood, sweat and tears to bring our nation back 
with us. 

We must acknowledge that if we do nothing, if we are not willing to act now 
and act boldly, without fear but with faith and a firm resolve, our freedom to act at 
all may soon be taken away altogether. New bills, new laws are being presented 
daily which will effectively serve to tighten the chains of bondage already encir- 
cling this nation. 

My friends, we are not going into slavery - we are already there. Make no 
mistake; those in power are already tightening the chains, but they are doing so 
slowly, quietly and with great caution, for fear of awakening the slumbering lion 
which is the voice of the American people. 

There is yet still time for us to slip loose the chains which bind us, and for us 
to bring about the restoration of this nation. 

If we act, if we make our concerns known and shout out our refusal to accept 
the future which has been planned for us by those who hold no allegiance to this 
great land of ours, we can yet demand and see come to pass the day when the 
state of emergency is cancelled and the Constitution is restored to her rightful 
place as the watchdog of those for whom absolute power corrupts absolutely. 

If we repent of our ignorance and our apathy, and return to the God-given 
laws on which this nation was founded, we may yet be free. 

We will continue to hold meetings and offer this information until everyone 
in America has had an opportunity to hear it and we have set our nation free. We 
will not tolerate less. We are Americans and that means far more than most of us 
realize. 
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If at first it seems you are working alone, do not give up, for as this informa- 
tion spreads across the land to the great cities and small towns, you will find your- 
self in excellent company. You already are as only one, for behind you stand all 
the heroes of our history who fought and died to keep this nation free. 

Again, we must stress that, although we expect you to keep ready your 
weapons, we are not asking you to use them; in fact, we implore you not to, no 
matter how angry the news of this deception has made you. 

Turn your anger into a steely resolve, a fierce determination not to give up 
until the battle has been won. We are not asking you for lots of money; that's their 
game, the "almighty dollar". 

It is the substitution of wealth and possessions for integrity and honor that 
helped get us into this true state of emergency in which we find ourselves now. 

We are not asking you for more time than you can give, although we do ask 
you to give what time you can to get this information out. 

What we really ask from you is your commitment to stand with those around 
you to help us restore this nation to her rightful place in history, both that written 
and that yet to be told. 

Abraham Lincoln once said, "We the People are the rightful masters of both 
Congress and the Courts - not to overthrow the Constitution, but to overthrow the 
men who pervert the Constitution". 

We must stand together now in this, our national hour of need. As the United 
States Supreme Court once proclaimed, "It is not the function of our government 
to keep the citizen from falling into error; itis the function of the citizen to keep the 
government from falling into error". 

Each individual, their attitudes and actions, forges their own special link in 
the great chain of history. Now is the time to add to that precious inheritance of 
honor and duty which has kept America alive, because the choices we make and 
the actions we take today are a part of history too—history not yet written. 

The vision for America has not died; the "land of the free and the home of 
the brave" still exists. There is still time to turn the tide for this great land, but we 
must join together to make it happen. We have a debt of honor to the past and to 
the future, a call to glory to rescue our homeland from the hands of those who 
would see her fall to the New World Order. We cannot, we must not fail. 

PROCLAMATION 2039 AND 2040 DELIVERED AMERICA INTO BONDAGE 

We are now going to examine a series of documents (Exhibits 1 through 7) 
which are representative of the documents contained in this report. We will be 
quoting from reports, Senate and Congressional reports, hearings before National 
Emergency Committees, Presidential Papers, Statutes at Large, and the United 
States Code. 


ENEMY OF THE STATE 


Exhibit 8 is taken from a book entitled Constitutional Development. Let's 
read the first paragraph. It says, 

"We may well wonder in view of the precedents now established," said 
Charles E. Hughes, (Supreme Court Justice) in 1920, "whether constitutional gov- 
ernment as heretofore maintained in this Republic could survive another great 
war even victoriously waged." 

How could that happen? Surely, if we go out and fight a war and win, we'd 
have to end up stronger than the day we started, wouldn't we? Justice Hughes 
goes on to say, 

"The conflict known as the World War had ended as far as military hostili- 
ties were concerned, but was not yet officially terminated. Most of the war stat- 
utes were still in effect, many of the emergency organizations were still in opera- 
tion." 

What does he mean, "war statutes in effect and emergency organizations 
still in operation?" 

In 1933 (Exhibit 9), Congressman Beck, speaking from the Congressional 
Record, states, 

"I think of all the damnable heresies that have ever been suggested in con- 
nection with the Constitution, the doctrine of emergency is the worst. It means 
that when Congress declares an emergency, there is no Constitution. This means 
its death. It is the very doctrine that the German chancellor is invoking today in 
the dying hours of the parliamentary body of the German republic, namely, that 
because ofan emergency, it should grant to the German chancellor absolute power 
to pass any law even though the law contradicts the Constitution of the German 
republic. Chancellor Hitler is at least frank about it. We pay the Constitution lip- 
service, but the result is the same" 

Congressman Beck is saying that, of all the damnable heresies that ever 
existed, this doctrine of emergency has got to be the worst, because once Con- 
gress declares an emergency, there is no Constitution. He goes on to say, 

"But the Constitution of the United States, as a restraining influence in keep- 
ing the federal government within the carefully prescribed channels of power, is 
moribund, if not dead. We are witnessing its death-agonies, for when this bill be- 
comes a law, if unhappily it becomes a law, there is no longer any workable Con- 
stitution to keep the Congress within the limits of its Constitutional powers." 


What bill is Congressman Beck talking about? In 1933, "the House passed 
the Farm Bill by a vote of more than three to one " Again, we see the doctrine of 
emergency. Once an emergency is declared, there is no Constitution. 

The cause and effect of the doctrine of emergency is the subject of this Re- 
port. 

In 1973, in Senate Report 93-549 (Exhibit 10), the first sentence reads, 
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"Since March the 9th, 1933, the United States has been in a state of declared 
national emergency." 

Let's go back to Exhibit 9 just before this. What did that say? It says that ifa 
national emergency is declared, there is no Constitution. Now, let us return to 
Exhibit 10. Since March the 9th of 1933, the United States has been, in fact, ina 
state of declared national emergency. 

Referring to the middle of this exhibit: 

"This vast range of powers, taken together, confer enough authority to rule 
the country without reference to normal constitutional processes. Under the pow- 
ers delegated by these statutes, the President may: seize property; organize and 
control the means of production; seize commodities; assign military forces abroad; 
institute martial law; seize and control all transportation and communication; regu- 
late the operation of private enterprise; restrict travel; and, in a plethora of par- 
ticular ways, control the lives of all American citizens" and this situation has con- 
tinued uninterrupted since March the 9th of 1933. 

In the introduction to Senate Report 93-549 (Exhibit 11): 

"A majority of the people of the United States have lived all their lives under 
emergency rule." 

Remember, this report was produced in 1973. The introduction goes on to 
say: 

"For 40 years, freedoms and governmental procedures guaranteed by the 
Constitution have, in varying degrees, been abridged by laws brought into force 
by states of national emergency." 

The introduction continues: 

"And, in the United States, actions taken by the government in times of great 
crisis have—from at least, the Civil War—in important ways shaped the present 
phenomenon of a permanent state of national emergency." 

How many people were taught that in school? How could it possibly be that 
something which could suspend our Constitution would not be taught in school? 
Amazing, isn't it? 

Where does this (Exhibit 12) come from? Is it possible that, in our Constitu- 
tion, there could be some section which could contemplate what these previous 
documents are referring to? In Article 1, Section 9 of the Constitution of the United 
States of America, we find the following words: 

"The privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion, the public Safety may require it." 

Habeas Corpus—the Great Writ of Liberty. This is the writ which guaran- 
tees that the government cannot charge us and hold us with any crime, unless 
they follow the procedure of due process of law. This writ also says, in effect, that 
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the privilege of due process of law cannot be suspended, and that the govern- 
ment cannot operate its arbitrary prerogative power against We, the People. But 
we see that the great Writ of Liberty can, in fact, under the Constitution, be sus- 
pended when an invasion or a rebellion necessitates it. 

In the 5th Amendment to the Constitution (Exhibit 13), it says: "No person 
shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War or public dan- 
ger...". 

We reserved the charging power for ourselves, didn't we? We didn't give 
that power to the government. And we also said that the government would be 
powerless to charge one of the citizens or one of the peoples of the United States 
with a crime unless We, the People, through our grand jury, orders it to do so 
through an indictment or a presentment. And if We, the People, don't order it, the 
government cannot do it. If it tried to do it, we would simply follow the Writ of 
Habeas Corpus, and they would have to release us, wouldn't they? They could not 
hold us. 

But let us recall that, in Exhibit 13, it says: "except in cases arising in the 
land or naval forces, or in the Militia, when in actual service in times of War or 
public danger. ..". 

We can see here that the framers of the Constitution were already contem- 
plating times when there would be conditions under which it might be necessary 
to suspend the guarantees of the Constitution. 

Also from Senate Report 93-549 (Exhibit 14 )—and remember that our con- 
gressmen wrote these reports and these documents and they're talking about these 
emergency powers—they say: 

"They are quite careful and restrictive on the power, but the power to sus- 
pend is specifically contemplated by the Constitution in the Writ of Habeas Cor- 
pus." 

Now, this is well known. This is not a concept that was not known to rulers 
for many years. The concepts of constitutional dictatorship went clear back to the 
Roman Republic. And there, it was determined that, in times of dire emergencies, 
yes, the constitution and the rights of the people could be suspended, tempo- 
rarily, until the crisis, whatever its nature, could be resolved. 

But once it was done, the Constitution was to be returned to its peacetime 
position of authority. In France, the situation under which the constitution could 
be suspended is called the State of Siege. In Great Britain, it's called the Defense 
of the Realm Acts. In Germany, in which Hitler became a dictator, it was simply 
called Article 48. In the United States, it is called the War Powers. 


If that was, in fact, the case, and we are under a war emergency in this coun- 
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try, then there should be evidence of that war emergency in the current law that 
exists today. That means we should be able to go to the federal code known as the 
USC or United States Code, and find that statute, that law, in existence. And if we 
went to the library today and picked up a copy of 12 USC and went to Section 95 
(b) (Exhibit 15), we will find a law which states: 

"The actions, regulations, rules, licenses, orders and proclamations hereto- 
fore or hereafter taken, promulgated, made, or issued by the President of the 
United States or the Secretary of the Treasury since March the 4th, 1933, pursuant 
to the authority conferred by Subsection (b) of Section 5 of the Act of October 6th, 
1917, as amended [12 USCS Sec.95a], are hereby approved and confirmed. (Mar. 
9,1933, c.1, Title I, Sec.1,48 Stat.1.)". 

Now, what does this mean? It means that everything the President or the 
Secretary of the Treasury has done since March the 4th of 1933, or anything that 
the President or the Secretary of the Treasury is hereafter going to do, is auto- 
matically approved and confirmed. Referring back to Exhibit 10, let us remember 
that, according to the Congressional Record of 1973, the United States has been in 
a state of national emergency since 1933. Then we realize that 12 USC, Section 95 
(b) is current law. This is the law that exists over the United States right this mo- 
ment, today, 1994. 

If that be the case, let us see if we can understand what is being said here. 
As every action, rule or law put into effect by the President or the Secretary of the 
Treasury since March the 4th of 1933 has or will be confirmed and approved, let 
us determine the significance of that date in history. What happened on March the 
4th of 1933? 

On March the 4th of 1933, Franklin Delano Roosevelt was inaugurated as 
President of the United States. Referring to his inaugural address, which was given 
at a time when the country was in the throes of the Great Depression, we read 
(Exhibit 16) : 

"I am prepared under my constitutional duty to recommend the measures 
that a stricken nation in the midst of a stricken world may require. These mea- 
sures, or such other measures as the Congress may build out of its experience 
and wisdom, I shall seek, within my constitutional authority, to bring to speedy 
adoption. But in the event that the Congress shall fail to take one of these two 
courses, and in the event that the national emergency is still critical, I shall not 
evade the clear course of duty that will then confront me. I shall ask the Congress 
for the one remaining instrument to meet the crisis—broad Executive power to 
wage a war against the emergency, as great as the power that would be given to 
me if we were in fact invaded by a foreign foe." 

On March the 4th, 1933, at his inaugural, President Roosevelt was saying 
that he was going to ask Congress for the extraordinary authority available to him 
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under the War Powers Act. Let's see if he got it. 

On March the 5th, President Roosevelt asked for a special and extraordi- 
nary session of Congress in Proclamation 2038. He called for the special session 
of Congress to meet on March the 9th at noon. And at that Congress, he presented 
a bill, an Act, to provide for relief in the existing national emergency in banking 
and for other purposes. 

In the enabling portion of that Act (Exhibit 17), it states: 

"Be it enacted by the Senate and the House of Representatives of the United 
States of America in Congress assembled, that the Congress hereby declares that 
a serious emergency exists and that it is imperatively necessary speedily to put 
into effect remedies of uniform national application." 

What is the concept of the rule of necessity, referred to in the enabling por- 
tion of the Act as "imperatively necessary speedily?" The rule of necessity is a rule 
of law which states that necessity knows no law. A good example of the rule of 
necessity would be the concept of self-defense. The law says, "Thou shalt not kill." 
But also know that, if you are in dire danger, in danger oflosing your life, then you 
have the absolute right of self-defense. You have the right to kill to protect your 
own life. That is the ultimate rule of necessity. 

Thus we see that the rule of necessity overrides all other law, and, in fact, 
allows one to do that which would normally be against the law. So it is reasonable 
to assume that the wording of the enabling portion of the Act of March 9, 1933, is 
an indication that what follows is something which will probably be against the 
law. It will probably be against the Constitution of the United States, or it would 
not require that the rule of necessity be invoked to enact it. 

In the Act of March 9,1933 (Exhibit 17), it further states in Title 1, Section 1: 

"The actions, regulations, rules, licenses, orders and proclamations hereto- 
fore or hereafter taken, promulgated, made, or issued by the President of the 
United States or the Secretary of the Treasury since March the 4th, 1933, pursuant 
to the authority conferred by subdivision (b) of Section 5 of the Act of October 
6,1917, as amended, are hereby approved and confirmed." Where have we read 
those words before? 

This is the exact same wording as is found (Exhibit 15) today in Title 12, USC 
95 (b). The language in Title 12, USC 95 (b) is exactly the same as that found in the 
Act of March 9, 1933, Chapter 1, Title 1, Section 48, Statute 1. The Act of March 
9,1933, is still in full force and effect today. We are still under the Rule of Necessity. 
We are still ina declared state of national emergency, a state of emergency which 
has existed, uninterrupted, since 1933, or for over sixty years. 

As you may remember, the authority to do this is conferred by Subsection 
(b) of Section 5 of the Act of October 6, 1917, as amended. What was the authority 
which was used to declare and enact the emergency in this Act? If we look at the 
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Act of October 6, 1917 (Exhibit 18), we see that at the top right-hand part of the 
page, it states that this was: 

"An Act to define, regulate, and punish trading with the enemy, and for other 
purposes." 

By the year 1917, the United States was involved in World War I. At that point, 
it was recognized that there were probably enemies of the United States, or allies 
of enemies of the United States, living within the continental borders of our nation 
in a time of war. 

Therefore, Congress passed this Act which identified who could be declared 
enemies of the United States, and, in this Act, we gave the government total au- 
thority over those enemies to do with as it saw fit. We also see, however, in Section 
2, Subdivision (c) in the middle, and again at the bottom of the page: "other than 
citizens of the United States." 

The Act specifically excluded citizens of the United States, because we re- 
alized in 1917 that the citizens of the United States were not enemies. Thus, we 
were excluded from the war powers over enemies in this Act. 

Section 5 (b) of the same Act (Exhibit 19), states: 

"That the President may investigate, regulate, or prohibit, under such rules 
and regulations as he may prescribe, by means of licenses or otherwise, any trans- 
actions in foreign exchange, export or earmarkings of gold or silver coin or bul- 
lion or currency, transfers of credit in any form (other than credits relating solely 
to transactions to be executed wholly within the United States)." 

Again, we see here that citizens, and the transactions of citizens made wholly 
within the United States, were specifically excluded from the war powers of this 
Act. We, the People, were not enemies of our country; therefore, the government 
did not have total authority over us as they were given over our enemies. 

It is important to draw attention again to the fact that Citizens of the United 
States in October, 1917, were not called enemies. Consequently the government, 
under the war powers of this Act, did not have authority over us; we were still 
protected by the Constitution. Granted, over enemies of this nation, the govern- 
ment was empowered to do anything it deemed necessary, but not over us. The 
distinction made between enemies of the United States and Citizens of the United 
States will become crucial later on. 

In Section 2 of the Act of March 9,1933 (Exhibit 17), 


"Subdivision (b) of Section 5 of the Act of October 6, 1917 (40 Stat. L. 411), as 
amended, is hereby amended to read as follows;" 


So we see that they are now going to amend Section 5 (b). Now let's see how 
it reads after it's amended. The amended version of Section 5 (b) reads: 


"During time of war or during any other period of national emergency de- 
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clared by the President, the President may, through any agency that he may des- 
ignate, or otherwise, investigate, regulate, or prohibit, under such rules and regu- 
lations as he may prescribe, by means of licenses or otherwise, any transactions 
in foreign exchange, transfers of credit between or payments by banking institu- 
tions as defined by the President and export, hoarding, melting, or earmarkings 
of gold or silver coin or bullion or currency, by any person within the United States 
or anyplace subject to the jurisdiction thereof." 
"ENEMIES OF THE STATE" 


What just happened? As far as commercial, monetary or business transac- 
tions were concerned, the people of the United States were no longer differenti- 
ated from any other enemy of the United States. We had lost that crucial distinc- 
tion. Comparing Exhibit 17 with Exhibit 19, we can see that the phrase which ex- 
cluded transactions executed wholly within the United States has been removed 
from the amended version of Section 5 (b) of the Act of March 9,1933, Section 2, 
and replaced with "by any person within the United States or anyplace subject to 
the jurisdiction thereof." All monetary transactions, whether domestic or interna- 
tional in scope, were now placed at the whim of the President of the United States 
through the authority given to him by the Trading with the Enemy Act. 

To summarize this critical point: On October the 6th of 1917, at the begin- 
ning of America's involvement in World War I, Congress passed a Trading with 
the Enemy Act, empowering the government to take control over any and all com- 
mercial, monetary or business transactions conducted by enemies or allies of en- 
emies within our continental borders. That Act also defined the term "enemy" and 
excluded from that definition Citizens of the United States. 

In Section 5 (b) of this Act, we see that the President was given unlimited 
authority to control the commercial transactions of defined enemies, but we see 
that credits relating solely to transactions executed wholly within the United States 
were excluded from that controlling authority. As transactions wholly domestic in 
nature were excluded from authority, the government had no extraordinary con- 
trol over the daily business conducted by the citizens of the United States, be- 
cause we were certainly not enemies. 

Citizens of the United States were not enemies of their country in 1917, and 
the transactions conducted by citizens within this country were not considered to 
be enemy transactions. But in looking again at Section 2 of the Act of March 9,1933, 
(Exhibit 17), we can see that the phrase excluding wholly domestic transactions 
has been removed from the amended version and replaced with "by any person 
within the United States or anyplace subject to the jurisdiction thereof." 

The people of the United States were now subject to the power of the Trad- 
ing with the Enemy Act of October 6,1917, as amended. For the purposes of all 
commercial, monetary and, in effect, all business transactions, We, the People 
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became the same as the enemy, and are treated no differently. There is no longer 
any distinction. 

It is important here to note that, in the Acts of October 6, 1917 and March 9, 
1933, it states: "during times of war or during any other national emergency de- 
clared by the President." So we now see that the war powers not only included a 
period of war, but also a period of "national emergency" as defined by the Presi- 
dent of the United States. When either of these two situations occur, the President 
may, (Exhibit 17) "through any agency that he may designate, or otherwise, in- 
vestigate, regulate or prohibit under such rules and regulations as he may pre- 
scribe by means of licenses or otherwise, any transactions in foreign exchange, 
transfers of credit between or payments by banking institutions as defined by the 
President and export, hoarding, melting or earmarking of gold or silver coin or 
bullion or currency by any person within the United States or anyplace subject to 
the jurisdiction thereof." 

What can the President do now to the We, the People, under this Section? 
He can do anything he wants to do. It's purely at his discretion, and he can use any 
agency or any license that he desires to control it. This is called a constitutional 
dictatorship. 

In Senate Document 93-549 (Exhibit 20), Congress declared that a serious 
emergency exists, at: "48 Stat. 1. The exclusion of domestic transactions, formerly 
found in the Act, was deleted from Sect. 5 (b) at this time." 

Our Congress wrote that in the year 1973. 

Now let's find out about the Trading with the Enemy Act of October 6, 1917. 
Quoting from a Supreme Court decision (Exhibit 21 ), Stoehr v. Wallace, 1921: 

"The Trading With the Enemy Act, originally and as amended, is strictly a 
war measure, and finds its sanction in the provision empowering Congress "to 
declare war, grant letters of marque and reprisal, and make rules concerning cap- 
tures on land and water" Const. Art. I, Sect. 8, cl. 11. P. 241". 

Remember your Constitution? "Congress shall have the power to declare 
war, grant letters of marque and reprisal and make all rules concerning the cap- 
tures on the land and the water of the enemies." All rules. 

If that be the case, let us look at the memorandum of law that now covers 
trading with the enemy, the "Memorandum of American Cases and Recent En- 
glish Cases on The Law of Trading With the Enemy" (Exhibit 22), remembering 
that we are now the same as the enemy. In this memorandum, we read: 

"Every species of intercourse with the enemy is illegal. This prohibition is 
not limited to mere commercial intercourse." 

This is the case of The Rapid (1814). 

Additionally, 
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"No contract is considered as valid between enemies, at least so far as to 
give them a remedy in the courts of either government, and they have, in the 
language of the civil law, no ability to sustain "persona standi in judicio." 

In other words, they have no personal rights at law in court. This is the case 
of The Julia (1813). 

In the next case, the case of The Sally (1814) (Exhibit 23), we read the words: 

"By the general law of prize, property engaged in an illegal intercourse 
with the enemy is deemed enemy property. It is of no consequence whether it 
belong to an ally or to a citizen; the illegal traffic stamps it with the hostile charac- 
ter, and attaches to it all the penal consequences of enemy ownership." 

Reading further in the memorandum, again from the case of The Rapid: 

"The law of prize is part of the law of nations. In it, a hostile character is 
attached to trade, independently of the character of the trader who pursues or 
directs it. Condemnation to the use of the captor is equally the fate of the property 
of the belligerent and of the property found engaged in anti-neutral trade. But a 
citizen or an ally may be engaged in a hostile trade, and thereby involve his prop- 
erty in the fate of those in whose cause he embarks." 

Again from the memorandum (Exhibit 24): 

"The produce of the soil of the hostile territory, as well as other property 
engaged in the commerce of the hostile power, as the source of its wealth and 
strength, are always regarded as legitimate prize, without regard to the domicile 
of the owner." 

From the case (Exhibit 25) of The William Bagaley (1866) : 


"In general, during war, contracts with, or powers of attorney or agency 
from, the enemy executed after outbreak of war are illegal and void; contracts 
entered into with the enemy prior to the war are either suspended or are abso- 
lutely terminated; partnerships with an enemy are dissolved; powers of attorney 
from the enemy, with certain exceptions, lapse; payments to the enemy (except 
to agents in the United States appointed prior to the war and confirmed since the 
war) are illegal and void; all rights of an enemy to sue in the courts are suspended." 

From Senate Report No. 113 (Exhibit 26), in which we find An Act to Define, 
Regulate and Punish Trading with the Enemy, and For Other Purposes, we read: 

"The trade or commerce regulated or prohibited is defined in Subsections 
(a), (b), (c). (d) and (e), page 4. This trade covers almost every imaginable trans- 
action, and is forbidden and made unlawful except when allowed under the form 
of licenses issued by the Secretary of Commerce (p. 4, sec. 3, line 18). This autho- 
rization of trading under licenses constitutes the principal modification of the rule 
of international law forbidding trade between the citizens of belligerents, for the 
power to grant such licenses, and therefore exemption from the operation of law, 
is given by the bill." 
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It says no trade can be conducted or no intercourse can be conducted with- 
out a license, because, by mere definition of the enemy, and under the prize law, 
all intercourse is illegal. 

That was the first case we looked at, Exhibit 22, wasn't it? So once we were 
declared enemies, all intercourse became illegal for us. The only way we could 
now do business or any type of legal intercourse was to obtain permission from 
our government by means ofa license. We are certainly required to have a Social 
Security Card, which is a license to work, and a Drivers License, which gives the 
government the ability to restrict travel; all business in which we engage our- 
selves requires us to have a license, does it not? 

Returning once again to the Memorandum of Law: (Exhibit 27) 

"But it is necessary always to bear in mind that a war cannot be carried on 
without hurting somebody, even, at times, our own citizens. The public good, how- 
ever, must prevail over private gain. As we said in Bishop v. Jones (28 Texas, 294), 
there cannot be "a war for arms and a peace for commerce." One of the most im- 
portant features of the bill is that which provides for the temporary taking over of 
the enemy property." 

This point of law is important to keep in mind, for it authorizes the tempo- 
rary takeover of enemy property. The question is: Once the war terminates, the 
property must be returned—mustn't it? 

The property that is confiscated, and the belligerent right of the govern- 
ment during the period of war, must be returned when the war terminates. Let us 
take the case ofa ship in harbor; war breaks out, and the Admiral says, "I'm seiz- 
ing your ship." Can you stop him? No. But when the war is over, the Admiral must 
return your ship to you. This point is important to bear in mind, for we will return 
to it, and expand upon it later in the report. 

Reading from (Exhibit 28) Senate Document No. 43, "Contracts Payable in 
Gold" written in 1933: 

"The ultimate ownership of all property is in the State; individual so-called 
"ownership" is only by virtue of government, i. e., law, amounting to mere user; 
and use must be in accordance with law and subordinate to the necessities of the 
State." 


Who owns all the property? Who owns the property you call "yours"? Who 
has the authority to mortgage property? Let us continue with a Supreme Court 
decision, 

(Exhibit 29) United States v. Russell: 


"Private property, the Constitution provides, shall not be taken for public 
use without just compensation...." 


That is the peacetime clause, isn't it? Further: 
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"Extraordinary and unforeseen occasions arise, however, beyond all doubt, 
in cases of extreme necessity in time of war or of immediate and impending pub- 
lic danger, in which private property may be impressed into the public service, 
or may be seized or appropriated to public use, or may even be destroyed with- 
out the consent of the owner...." 

This quote, and indeed this case, provides a vivid illustration of the poten- 
tial power of the government. 

Now, let us return to the period of time after March 4,1933, and take a close 
look at what really occurred. On March 4,1933, in his inaugural address, President 
Franklin Delano Roosevelt asked for the authority of the war powers, and calleda 
special session of Congress for the purpose of having those powers conferred to 
him. 

On March the 2nd, 1933, however, we find that Herbert Hoover had written 
a letter to the Federal Reserve Board of New York, asking them for recommenda- 
tions for action based on the overall situation at the time. The Federal Reserve 
Board responded with a resolution (Exhibit 30) which they had adopted, an ex- 
cerpt from which follows: 

"Resolution Adopted By The Federal Reserve Board Of New York. Whereas, 
in the opinion of the Board of Directors of the Federal Reserve Bank of New York, 
the continued and increasing withdrawal of currency and gold from the banks of 
the country has now created a national emergency..." 

In order to fully appreciate the significance of this last quote, we must recall 
that, in 1913, The Federal Reserve Act was passed, authorizing the creation of a 
central bank, the thought of which had already been noted in the Constitution. 
The basic idea of the central bank was, among other things, for it to act as a secure 
repository for the gold of the people. We, the People, would bring our gold to the 
huge, strong vaults of the Federal Reserve, and we would be issued a note which 
said, in effect, that, at any time we desired, we could bring that note back to the 
bank and be given back our gold which we had deposited. 


Until 1933, that agreement, that contract between the Federal Reserve and 
its depositors, was honored. Federal Reserve notes, prior to 1933, were indeed 
redeemable in gold. After 1933, the situation changed drastically. In 1933, during 
the depths of the Depression, at the time when We, the People, were struggling to 
stay alive and keep our families fed, the bankers began to say, "People are com- 
ing in now, wanting their gold, wanting us to honor this contract we have made 
with them to give them their gold on demand, and this contractual obligation is 
creating a national emergency." 

How could that happen? Reading from the Public Papers of Herbert Hoover 
(Exhibit 31): 

"Now, Therefore, Be It Resolved, that, in this emergency, the Federal Re- 
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serve Board is hereby requested to urge the President of the United States to de- 
clare a bank holiday, Saturday, March 4, and Monday, March 6..." 

In other words, President Roosevelt was urged to close down the banking 
system and make it unavailable for a short period of time. What was to happen 
during that period of time? 

Reading again from the Federal Reserve Board resolution (Exhibit 31), we 
find a proposal for an executive order, to be worded as follows: 

"Whereas, it is provided in Section 5 (b) of the Act of October 6, 1917, as 
amended, that "the President may investigate, regulate, or prohibit, under such 
rules and regulations as he may prescribe, by means of licenses or otherwise, 
any transactions in foreign exchange and the export, hoarding, melting, or 
earmarkings of gold or silver coin or bullion or currency, ***" 

Now, in any normal usage of the American language, the standard accepted 
meaning of a series of three asterisks after a quotation means that what follows 
also must be quoted exactly, doesn't it? If it's not, that's a fraudulent use of the 
American language. At that point where that ***" began, what did the original Act 
of October 6,1917, say? 

Referring back to Exhibit 19, we find that the remainder of Section 5 (b) of 
the Act of October 6,1917 says: 

"(other than credits relating solely to transactions to be executed wholly 
within the United States)." 

This portion of Section 5 (b) specifically prohibited the government from 
taking control of We, the People's money and transactions, didn't it? 

However, let us now read the remainder of Section 5 (b) of the Act of Octo- 
ber 6,1917, as amended on March 9,1933 (Exhibit 17): "by any person within the 
United States or any place subject to the jurisdiction thereof." 

Comparing the original with the amended version of Section 5 (b), we can 
see the full significance of the amended version, wherein the exclusion of domes- 
tic transactions from the powers of the Act was deleted, and "any person" became 
subject to the extraordinary powers conferred by the Act. Further, we can now 
see that the usage of ***" was, in all likelihood, meant to be deliberately mislead- 
ing, if not fraudulent in nature. 

Further, in the next section of the Federal Reserve Board's proposal, we 
find that anyone violating any provision of this Act will be fined not more than 
$10,000.00, or imprisoned for not more than ten years, or both. A severe enough 
penalty at any time, but one made all the more harsh by the economic conditions 
in which most Americans found themselves at the time. And where were these 
alterations and amendments to be found? Not from the government itself, initially; 
no, they are first to be found in a proposal from the Federal Reserve Board of New 
York, a private banking institution. 
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Let us recall the chronology of events: Herbert Hoover, in his last days as 
President of the United States, asked for a recommendation from the Federal Re- 
serve Board of New York, and they responded with their proposals. We see that 
President Hoover did not act on the recommendation, and believed the actions 
were "neither justified nor necessary" (Appendix, Public Papers of Herbert Hoover. 
p. 1088). Let us see what happened—remember on March 4,1933, Franklin Delano 
Roosevelt was inaugurated as President of the United States. On March 5, 1933, 
President Roosevelt called for an extraordinary session of Congress to be held on 
March 9,1933, as can be seen in Exhibit 32: 

"Whereas, public interests require that the Congress of the United States 
should be convened in extra session at twelve o'clock, noon, on the Ninth day of 
March, 1933, to receive such communication as may be made by the Executive." 

On the next day, March 6,1933, President Roosevelt issued Proclamation 
2039, which has been included in this report, starting at the bottom of Exhibit 32. 
In Exhibit 32, we find the following: 

"Whereas there have been heavy and unwarranted withdrawals of gold and 
currency from our banking institutions for the purpose of hoarding... ." 

Right at the beginning, we have a problem. And the problem rests in the 
question of who should be the judge of whether or not my gold, on deposit at the 
Federal Reserve, with which I have a contract which says, in effect, that I may 
withdraw my gold at my discretion, is being withdrawn by me in an "unwarranted" 
manner. Remember, the people of the United States were in dire economic straits 
at this point. If I had gold at the Federal Reserve, I would consider withdrawing as 
much of my gold as I needed for my family and myself a "warranted" action. But 
the decision was not left up to We, the People. 

It is also important to note that it is stated that the gold is being withdrawn 
for the "purpose of hoarding". The significance of this phrase becomes clearer 
when we reach Proclamation 2039, wherein the term "hoarding" is inserted into 
the amended version of Section 5 (b). The term, "hoarding", was not to be found in 
the original version of Section 5 (b) of the Act of October 6,1917. It was a term 
which was used by President Roosevelt to help support his contention that the 
United States was in the middle of a national emergency, and his assertion that the 
extraordinary powers conferred to him by the War Powers Act were needed to 
deal with that emergency. 

Let us now go on to the middle of Proclamation 2039, at the top of the next 
page, Exhibit 33. In reading from Exhibit 33, we find the following: 

"Whereas, it is provided in Section 5 (b) of Me Act of October 6, 1917, (40 
Stat. L. 411) as amended, " that the President may investigate, regulate, or pro- 
hibit, under such rules and regulations as he may prescribe, by means of licenses 
or otherwise, any transaction in foreign exchange and the export, hoarding, melt- 
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ing, or earmarkings of gold or silver coin or bullion or currency ***" exactly as 
was first proposed by the Federal Reserve Board of New York (Exhibit 31). 

If we return to 48 Statute 1 (Exhibit 17), Title 1, Section 1, we find that the 
amended Section 5 (b) with its added phrase: 

‘by any person within the United States or any place subject to the jurisdic- 
tion thereof’. 

Is this becoming clearer as to exactly what happened? On March 5, 1933, 
President Roosevelt called for an extra session of Congress, and on March 6, 1933, 
issued Proclamation 2039 (Exhibits 32-33). On March 9th, Roosevelt issued Proc- 
lamation 2040. We looked at Proclamation 2039 on Exhibits 32 and 33, and now, 
on Exhibit 33 (a), let's see what Roosevelt is talking about in Proclamation 2040: 

"Whereas, on March 6, 1933, I, Franklin D. Roosevelt, President of the United 
States of America, by Proclamation declared the existence of a national emer- 
gency and proclaimed a bank holiday... " 

We see that Roosevelt declared a national emergency and a bank holiday. 
Let's read on: 

"Whereas, under the Act of March 9, 1933, all Proclamations heretofore or 
hereafter issued by the President pursuant to the authority conferred by section 5 
(b) of the Act of October 6,1917, as amended, are approved and confirmed;" 

This section of the Proclamation clearly states that all proclamations here- 
tofore or hereafter issued by the President are approved and confirmed, citing 
the authority of section 5 (b). The key words here being "all" and "approved". 
Further: 

"Whereas, said national emergency still continues, and it is necessary to 
take further measures extending beyond March 9, 1933, in order to accomplish 
such purposes." 

We again clearly see that there is more to come, evidenced by the phrase, 
"further measures extending beyond March 9, 1933... " Could this be the begin- 
ning of a new deal? Possibly a one-sided deal. How long can this type of action 
continue? Let's find out. 

"Now, therefore, I, Franklin D. Roosevelt, President of the United States of 
America, in view of such continuing national emergency and by virtue of the au- 
thority vested in me by Section 5 (b) of the Act of October 6,1917 (40 Stat. L. 411) as 
amended by the Act of March 9, 1933, do hereby proclaim, order, direct and de- 
clare that all the terms and provisions of said Proclamation of March 6, 1933, and 
the regulations and orders issued thereunder are hereby continued in full force 
and effect until further proclamation by the President." 

We now understand that the Proclamation 2039, of March 6,1933 and Proc- 
lamation 2040 of March 9, 1933, will continue until such time as another proclama- 
tion is made by "the President". Note that the term "the President" is not specific to 
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President Roosevelt; it is a generic term which can equally apply to any President 
from Roosevelt to the present, and beyond. 

So here we have President Roosevelt declaring a national emergency (we 
are now beginning to realize the full significance of those words) and closing the 
national banks for two days, by Executive Order. Further, he states that the Proc- 
lamations bringing about these actions will to continue "in full force and effect" 
until such time as the President, and only the President, changes the situation. 

It is important to note the fact that these Proclamations were made on March 
6, 1933, three days before Congress was due to convene its extra session. Yet 
references are made to such things as the amended Section 5 (b), which had not 
yet even been confirmed by Congress. President Roosevelt must have been su- 
premely confident of Congress' confirmation of his actions. And indeed, we find 
that confidence was justified. For on March 9, 1933, without individual Congress- 
men even having the opportunity to read for themselves the bill they were to con- 
firm, Congress did indeed approve the amendment of Section 5 (b) of the Act of 
October 6, 1917. 

Referring to the Public Papers of Herbert Hoover (Exhibit 34): 

"That those speculators and insiders were right was plain enough later on. 
This first contract of the ‘moneychangers' with the New Deal netted those who 
removed their money from the country a profit of up to 60 percent when the dollar 
was debased." 

Where had our gold gone? Our gold had already been moved offshore. 
The gold was not in the banks, and when We, the People lined up at the door 
attempting to have our contracts honored, the deception was exposed. What hap- 
pened then? The laws were changed to prevent us from asking again, and the 
military was brought in to protect the Federal Reserve. We, the People, were de- 
clared to be the same as public enemy and placed under military authority! 

Going now to another section of 48 Statute 1 (Exhibit 35) : 

"Whenever in the judgment of the Secretary of the Treasury such action is 
necessary to protect the currency system of the United States, the Secretary of the 
Treasury, in his discretion, may require any or all individuals, partnerships, asso- 
ciations and corporations to pay and deliver to the Treasurer of the United States 
any or all gold coin, gold bullion, and gold certificates owned by such individu- 
als, partnerships, associations and corporations." 

By this Statute, everyone was required to turn in their gold. Failure to do so 
would constitute a violation of this provision, such violation to be punishable by a 
fine of not more than $10,000.00 and imprisonment for not more than ten years. It 
was a seizure. Whose property may be seized without due process of law under 
the Trading With the Enemy Act? The enemy's. Whose gold was seized? Ours - the 
gold of the people of the United States, now the "enemies of the state." 
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From the Roosevelt Papers (Exhibit 36) : 

"During this banking holiday it was at first believed that some form of scrip 
or emergency currency would be necessary for the conduct of ordinary business. 
We knew that it would be essential when the banks reopened to have an adequate 
supply of currency to meet all possible demands of depositors. Consideration 
was given by government officials and various local agencies to the advisability 
of issuing clearing-house certificates or some similar form of local emergency 
currency. On March 7, 1933, the Secretary of the Treasury issued a regulation au- 
thorizing clearing houses to issue demand certificates against sound assets of the 
banking institutions, but this authority was not to become effective until March 
10th. In many cities, the printing of these certificates was actually begun, but after 
the passage of the Emergency Banking Act of March 9, 1933 (48 Stat. 1), it became 
evident that they would not be needed, because the Act made possible the issue 
of the necessary amount of emergency currency in the form of Federal Reserve 
bank notes which could be based on any sound assets owned by banks." 

Roosevelt could now issue emergency currency under the Act of March 9, 
1933 and this currency was to be called Federal Reserve bank notes. 


From Title 4 of the Act of March 9, 1933 (Exhibit 37) : 

"Upon the deposit with the Treasurer of the United States, (a) of any direct 
obligations of the United States or 

(b) of any notes, drafts, bills of exchange, or bankers' acceptances acquired 
under the provisions of this Act, any Federal reserve bank making such deposit in 
the manner prescribed by the Secretary of the Treasury shall be entitled to re- 
ceive from the Comptroller of the currency circulating notes in blank, duly regis- 
tered and countersigned." What is this saying? It says: 

"Upon the deposit with the Treasurer of the United States, (a) of any direct 
obligation of the United States..." What is a direct obligation of the United States? 
It's a treasury note, which is an obligation upon whom? Upon We, the People, to 
perform. It's a taxpayer obligation. 

Title 4 goes on: "or (b) of any notes, drafts, bills of exchange or bankers' 
acceptances..." What's a note? If you go to the bank and sign a note on your home, 
that's a note, isn't it? A note is a private obligation upon We, the People. And if the 
Federal Reserve Bank deposits either (a) public and/or (b) private obligation of 
We, the People, with the treasury, the Comptroller of the currency will issue this 
circulating note endorsed in blank, duly registered and countersigned, an emer- 
gency currency based on the (a) public and/or (b) private obligations of the people 
of the United States. 

In the Congressional Record of March 9, 1933 (Exhibit 38), we find evidence 
that our congressmen didn't even have individual copies of the bill to read, on 
which they were about to vote. A copy of the bill was passed around for approxi- 
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mately 40 minutes. 

Congressman McFadden made the comment, 

"Mr. Speaker, I regret that the membership of the House has had no oppor- 
tunity to consider or even read this bill. The first opportunity I had to know what 
this legislation is, was when it was read from the clerk's desk. It is an important 
banking bill. It is a dictatorship over finance in the United States. It is complete 
control over the banking system in the United States... It is difficult under the cir- 
cumstances to discuss this bill. The first section of the bill, as I grasped it, is prac- 
tically the war powers that were given back in 1917." 

Congressman McFadden later says, 

"I would like to ask the chairman of the committee if this is a plan to change 
the holding of the security back of the Federal Reserve notes to the Treasury of 
the United States rather than the Federal Reserve agent." 

Keep in mind, here, that, prior to 1933, the Federal Reserve bank held our 
gold as security, in return for Federal Reserve gold notes which we could redeem 
at any time we wanted. Now, however, Congressman McFadden is asking if this 
proposed bill is a plan to change who's going to hold the security, from the Fed- 
eral Reserve to the Treasury. 

Chairman Steagall's response to Congressman McFadden's question, again 
from the Congressional Record: 


"This provision is for the issuance of Federal Reserve bank notes; and not 
for Federal Reserve notes; and the security back of it is the obligations, notes, 
drafts, bills of exchange, bank acceptances, outlined in the section to which the 
gentleman has referred." 

We were backed by gold, and our gold was seized, wasn't it? We were pen- 
niless, and now our money would be secured, not by gold, but by notes and obli- 
gations on which We, the People, were the collateral security. 

Congressman McFadden then questioned, 

"Then the new circulation is to be Federal Reserve bank notes and not Fed- 
eral Reserve notes. Is that true?" 

Mr. Steagall replied, 

"Insofar as the provisions of this section are concerned, yes." 

Does that sound familiar? 

Next we hear from Congressman Britten, as noted in the Congressional 
Record (Exhibit 39) : 

"From my observations of the bill as it was read to the House, it would ap- 
pear that the amount of bank notes that might be issued by the Federal Reserve 
System is not limited. That will depend entirely upon the amount of collateral that 
is presented from time to time for exchange for bank notes. Is that not correct?" 
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Who is the collateral? We are. We are chattel, aren't we? We have no rights. 
Our rights were suspended along with the Constitution. We became chattel prop- 
erty to the corporate government, our transactions and obligations the collateral 
for the issuance of Federal Reserve bank notes. 

Congressman Patman, speaking from the Congressional Record (Exhibit 
40) : 

"The money will be worth 100 cents on the dollar because it is backed by 
the credit of the Nation. It will represent a mortgage on all the homes and other 
property of all the people in the Nation." 

It now is no wonder that credit became so available after the Depression. It 
was needed to back our monetary system. Our debts, our obligations, our homes, 
our jobs - we were now slaves for the system. 

From Statutes at Large, in the Congressional Record (Exhibit 41) : 

"When required to do so by the Secretary of the Treasury, each Federal 
Reserve agent shall act as agent of the Treasurer of the United States or of the 
Comptroller of the currency, or both, for the performance of any functions which 
the Treasurer or the Comptroller may be called upon to perform in carrying out 
the provisions of this paragraph." 

The Federal Reserve was taken over by the Treasury. The Treasury holds 
the assets. We are the collateral — ourselves and our property. 


To summarize briefly: On March 9,1933 the American people in all their 
domestic, daily, and commercial transactions became the same as the enemy. 
The President of the United States, through licenses or any other form, was given 
the power to regulate and control the actions of enemies. He made We, the People, 
chattel property; he seized our gold, our property and our rights; and he sus- 
pended the Constitution. And we know that current law, to this day, says that all 
proclamations issued heretofore or hereafter by the President or the Secretary of 
the Treasury are approved and confirmed by Congress. Pretty broad, sweeping 
approval to be automatic, wouldn't you agree? 

On March 11, 1933, President Roosevelt, in his first radio "Fireside Chat" 
(Exhibit 42), makes the following statement: 

"The Secretary of the Treasury will issue licenses to banks which are mem- 
bers of the Federal Reserve system, whether national bank or state, located in 
each of the 12 Federal Reserve bank cities, to open Monday morning." 

It was by this action that the Treasury took over the banking system. 

Black's Law Dictionary defines the Bank Holiday of 1933 (Exhibit 42a) in the 
following words: 

"Presidential Proclamations No. 2039, issued March 6, 1933, and No. 2040, 
issued March 9,1933, temporarily suspended banking transactions by member 
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banks of the Federal Reserve System. Normal banking functions were resumed 
on March 13, subject to certain restrictions. The first proclamation, it was held, 
had no authority in law until the passage on March 9, 1933, ofa ratifying act (12 U. 
S. C. A Sect. 95b). Anthony v. Bank of Wiggins, 183 Miss. 883, 184 So. 626. The 
present law forbids member banks of the Federal Reserve System to transact bank- 
ing business, except under regulations of the Secretary of the Treasury, during an 
emergency proclaimed by the President. 12 U.S.C. A Sect. 95" Take special note 
of the last sentence of this definition, especially the phrase, "present law." The fact 
that banks are under regulation of the Treasury today, is evidence that the state of 
emergency still exists, by virtue of the definition. Not that, at this point, we need 
any more evidence to prove we are still in a declared state of national emergency. 
From the Agricultural Adjustment Act of May 12,1933 (Exhibit 43): 


"To issue licenses permitting processors, associations of producers and oth- 
ers to engage in the handling, in the current of interstate or foreign commerce, of 
any agricultural commodity or product thereof 

This is the seizure of the agricultural industry by means of licensing author- 
ity. 

In the first hundred days of the reign of Franklin Delano Roosevelt, similar 
seizures by licensing authority were successfully completed by the government 
over a plethora of other industries, among them transportation, communications, 
public utilities, securities, oil, labor, and all natural resources. The first hundred 
days of FDR saw the nationalization of the United States, its people and its assets. 
What has Bill Clinton talked about during his campaign and early presidency? His 
first hundred days. 

Now we know that they took over all contracts, for we have already read in 
Exhibit 22:, "No contract is considered as valid as between enemies, at least so far 
as to give them a remedy in the courts of law of either government, and they have, 
in the language of civil law, no ability to sustain a persona standi in judicio." 

They have no personal rights at law. Therefore, we should expect that we 
would see in the statutes a time when the contract between the Federal Reserve 
and We, the People, in which the Federal Reserve had to give us our gold on de- 
mand, was made null and void. 

Referring to House Joint Resolution 192 (June 5,1933) (Exhibit 44) : 

"That (a) every provision contained in or made with respect to any obliga- 
tion which purports to give the obligee a right to require payment in gold or a 
particular kind of coin or currency, or in an amount of money of the United States 
measured thereby is declared to be against public policy; and no such policy 
shall be contained in or made with respect to any obligation hereafter incurred." 

Indeed, our contract with the Federal Reserve was invalidated at the end of 
Roosevelt's hundred days. We lost our right to require our gold back from the 


26 


ENEMY OF THE STATE 


bank in which we had deposited it. 

Returning once again to the Roosevelt Papers (Exhibit 45): 

"This conference of fifty farm leaders met on March 10, 1933. They agreed 
on recommendations for a bill, which were presented to me at the White House 
on March 11th by a committee of the conference, who requested me to call upon 
the Congress for the same broad powers to meet the emergency in agriculture as 
I had requested for solving the bank crisis." 

What was the "broad powers"? It was the War Powers. And now we see the 
farm leaders asking President Roosevelt to use the same War Powers to take con- 
trol of the agricultural industry. Well, needless to say, he did. We should wonder 
about all that took place at this conference, for it to result in the eventual acquies- 
cence of farm leadership to the governmental takeover of their livelihoods. 

Reading from the Agricultural Adjustment Act, May the 12th, Declaration of 
Emergency (Exhibit 46): 

"That the present acute economic emergency being in part the consequence 
of a severe and increasing disparity between the prices of agriculture and other 
commodities, which disparity has largely destroyed the purchasing power of farm- 
ers for industrial products, has broken down the orderly exchange of commodi- 
ties, and has seriously impaired the agricultural assets supporting the national 
credit structure, it is hereby declared that these conditions in the basic industry 
of agriculture have affected transactions in agricultural commodities with a na- 
tional public interest, have burdened and obstructed the normal currents of com- 
merce in such commodities and rendered imperative the immediate enactment 
of Title 1 of this Act." 

Now here we see that he is saying that the agricultural assets support the 
national credit structure. Did he take the titles of all the land? Remember Con- 
tracts Payable in Gold? President Roosevelt needed the support, and agriculture 
was critical, because of all the millions of acres of farmland at that time, and the 
value of that farmland. The mortgage on that farmland was what supported the 
emergency credit. So President Roosevelt had to do something to stabilize the 
price of land and Federal Reserve Bank notes to create money, didn't he? So he 
impressed agriculture into the public interest. The farming industry was national- 
ized (communized). 

Continuing with the Agricultural Adjustment Act, Declaration of Emergency 
(Exhibit 47): 

"It is hereby declared to be the public policy of Congress..." 

Referring now back to Prize Cases (1862) (2 Black, 674) (Exhibit 24) : 

"But in defining the meaning of the term ‘enemies' property,' we will be led 
into error if we refer to Fleta or Lord Coke for their definition of the word, ‘enemy'. 
It is a technical phrase peculiar to prize courts, and depends upon principles of 
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public policy as distinguished from the common law." 

Once the emergency is declared, the common law is abolished, the Consti- 
tution is abolished and we fall under the absolute will of Government-public policy. 

All the government needs to continue is to have public opinion on their side. 
If public opinion can be kept, in sufficient degree, on the side of the government, 
statutes, laws and bills can continue to be passed. The Constitution has no mean- 
ing. The Constitution is suspended. It has been for 60 years. We're not under law. 
Law has been abolished. 

We're under a system of public policy, (War Powers). 

So when you go into that courtroom with your Constitution and the common 
law in your hand, what does that judge tell you? He tells you that you have no 
persona standi in judicio. You have no personal standing at law. He tells you not to 
bother bringing the Constitution into his court, because it is not a Constitutional 
court, but an executive tribunal (Admiralty Court) operating under a totally dif- 
ferent jurisdiction. 

From Section 93-549 (Exhibit 48) (emphasis is ours): 

"Under this procedure we retain Government by law - special, temporary 
law, perhaps, but law nonetheless. The public may know the extent and the limi- 
tations of the powers that can be asserted, and the persons affected may be in- 
formed by the statute of their rights and their duties." 

If you have any rights, the only reason you have them is because they have 
been statutorily declared, and your duties well spelled out, and if you violate the 
orders of those statutes, you will be charged, not with a crime, but with an offense. 

Again from 93-549, from the words of Mr. Katzenbach (Exhibit 49) : 

"My recollection is that almost every executive order ever issued straddles 
on several grounds, but it almost always includes the Trading With the Enemy Act 
because the language of that act is so broad, it would justify almost anything." 

Speaking on the subject of a challenge to the Act by the people, Justice 
Clark then says, 

"Most difficult from a standpoint of standing to sue. The Court, you might 
say, has enlarged the standing rule in favor of the litigant. But I don't think it has 
reached the point, presently, that would permit many such cases to be litigated to 
the merits." 

Senator Church then made the comment: 

"What you're saying, then, is that if Congress doesn't act to standardize, re- 
strict, or eliminate the emergency powers, that no one else is very likely to geta 
standing in court to contest." 

No persona standi in judicio - no personal standing in the courts. 

Continuing with Senate Report 93-549 (Exhibit 50): 
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"The interesting aspect of the legislation lies in the fact that it created a per- 
manent agency designed to eradicate an emergency condition in the sphere of 
agriculture." 

These agencies, of which there are now thousands, and which now control 
every aspect of our lives, were ostensibly created as temporary agencies meant 
to last only as long as the national emergency. They have become, in fact, perma- 
nent agencies, as has the state of national emergency itself. As Franklin Delano 
Roosevelt said: "We will never go back to the old order." That quote takes on a 
different meaning in light of what we have seen so far. 

In Exhibit 51, Senate Report 93-549, we find a quote from Senator Church: 

"If the President can create crimes by fiat and without congressional ap- 
proval, our system is not much different from that of the Communists, which alleg- 
edly threatens our existence." 

We see on this same document, at the bottom right-hand side of the page, 
as a title, the words, 

"Enormous Scope of Powers... A Time Bomb". 

Remember, this is Congress' own document, from the year 1973. 

Most people might not look to agriculture to provide them with this type of 
information. But let us look at title III of the Agricultural Adjustment Act, which is 
also called the Emergency Farm Mortgage Act of 1933 (Exhibit 

52): 

"Title III - Financing - And Exercising Power Conferred by Section 8 of Ar- 
ticle I of the Constitution: To Coin Money And To Regulate the Value Thereof." 

From Section 43 of Exhibit 52: 

"Whenever the President finds upon investigation that the foreign commerce 
of the United States is adversely affected... and an expansion of credit is neces- 
sary to secure by international agreement a stabilization at proper levels of the 
currencies of various governments, the President is authorized, in his discretion... 
To direct the Secretary of the Treasury to enter into agreements with the several 
Federal Reserve banks... ." 

Remember that in the Constitution it states that Congress has the authority 
to coin all money and regulate the value thereof. How can it be then that the Ex- 
ecutive branch is issuing an emergency currency, and quoting the Constitution as 
its authority to do so? 

Under Section 1 of the same Act (Exhibit 53) we find the following: 

"To direct the Secretary of the Treasury to cause to be issued in such amount 
or amounts as he may from time to time order, United States notes as provided in 
the Act entitled "An Act to authorize the issue of United States notes and/or the 
redemption of funding thereof and for funding the floating debt of the United States, 
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approved February 25, 1862, and Acts supplementary thereto and amendatory 
thereof." 

What is the Act of February 25, 1862? It is the Greenback Act of President 
Abraham Lincoln. Let us remember that, when Abraham Lincoln was elected and 
inaugurated. He didn't even have a Congress for the first six weeks. He did not, 
however, call an extra session of Congress. He issued money, he declared war, 
he suspended habeas corpus, it was an absolute Constitutional dictatorship. There 
was not even a Congress in session for six weeks. 

When Lincoln's Congress came into session six weeks later, they entered 
the following statement into the Congressional record: "The actions, rules, regu- 
lations, licenses, heretofore or hereafter taken, are hereby approved and con- 
firmed... ." This is the exact language of March 9,1933 and Title 12, USC, Section 95 
(b), today. 

We now come to the question of how to terminate these extraordinary pow- 
ers granted under a declaration of national emergency. We have learned that, in 
order for the extraordinary powers to be terminated, the national emergency it- 
self must be cancelled. Reading from the Agricultural Act, Section 13 (Exhibit 54): 

"This title shall cease to be in effect whenever the President finds and pro- 
claims that the national economic emergency in relation to agriculture has been 
ended." 

Whenever the President finds by proclamation that the proclamation issued 
on march 6, 1933 has terminated, it has to terminate through presidential procla- 
mation just as it came into effect. Congress had already delegated all of that au- 
thority, and therefore has no authority to take it back. 

In Senate Report 93-549. we find the following statement from Congress 
(Exhibit 55): 

"Furthermore, it would be largely futile task unless we have the President's 
active collaboration. Having delegated this authority to the President - in ways 
that permit him to determine how long it shall continue, simply through the de- 
vice of keeping emergency declarations alive - we now find ourselves in a posi- 
tion where we cannot reclaim the power without the President's acquiescence. 
We are unable to terminate these declarations without the President's signature, 
so we need a large measure of Presidential cooperation." 

It appears that no President has been willing to give up this extraordinary 
power, and, if they will not sign the termination proclamation, the access to, and 
usage of, extraordinary powers does not terminate. At least, it has not terminated 
for over 60 years. 

Now, that's no definite indication that a President from Bill Clinton on might 
not eventually sign the termination proclamation, but 60 years of experience would 
lead one to doubt that day will ever come by itself. But the question now to ask is 
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this: How many times have We, the People, asked the President to terminate his 
access to extraordinary powers, or the situation on which it is based, the declared 
national emergency? Who has ever demanded that this be done? How many of us 
even knew that it had been done? And, without the knowledge contained in this 
report, how long do you think the blindness of the American public to this situa- 
tion would have continued, and with it, the abolishment of the Constitution? But 
we're not quite as in the dark as we were, are we? 

In Senate Report 93-549 (Exhibit 56), we find the following statement from 
Senator Church: 

"These powers, if exercised, would confer upon the President total author- 
ity to do anything he pleased." 

Elsewhere in Senate report 93-549, Senator Church makes the remarkable 
statement (Exhibit 57): 

"Like a loaded gun laying around the house, the plethora of delegated au- 
thority and institutions to meet almost every kind of conceivable crisis stand 
ready for use for purposes other than their original intention... Machiavelli, in his 
"Discourses of Livy," acknowledged that great power may have to be given to the 
Executive if the State is to survive, but warned of great dangers in doing so. He 
cautioned: Nor is it sufficient if this power be conferred upon good men; for men 
are frail, and easily corrupted, and then in a short time, he that is absolute may 
easily corrupt the people." 

Now, a quote from an exclusive reply (Exhibit 58) written May 21,1973, by 
the Attorney General of the United States regarding studies undertaken by the 
Justice Department on the question of the termination of the standing national 
emergency: 

"As a consequence, a "national emergency" is now a practical necessity in 
order to carry out what has become the regular and normal method of govern- 
mental actions. What were intended by Congress as delegations of power to be 
used only in the most extreme situations, and for the most limited durations, have 
become everyday powers, and a state of "emergency" has become a permanent 
condition." 

From United States v. Butler (Supreme Court, 1935) (Exhibit 59): 

"A tax, in the general understanding and in the strict Constitutional sense, 
is an exaction for the support of government; the term does not connote the ex- 
propriation of money from one group to be expended for another, as a necessary 
means in a plan of regulation, such as the plan for regulating agricultural produc- 
tion set up in the Agricultural Adjustment Act." 

What is being said here is that a tax can only be an exaction for the support 
of government, not for an expropriation from one group for the use of another. 
That would be socialism (communism, Naziism), wouldn't it? 
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Quoting further from United States v. Butler (Exhibit 60) : 

"The regulation of farmer's activities under the statute, though in form sub- 
ject to his own will, is in fact coercion through economic pressure; his right of 
choice is illusory Even if a farmer's consent were purely voluntary, the Act would 
stand no better. At best it is a scheme for purchasing with federal funds submis- 
sion to federal regulation of a subject reserved to the states." 

Speaking of contracts, those contracts are coercion contracts. They are ad- 
hesion contracts made by a superior over an inferior. They are under the bellig- 
erent capacity of government over enemies. They are not valid contracts. 

Again from United States v. Butler (Exhibit 61) : 

"If the novel view of the General Welfare Clause now advanced in support 
of the tax were accepted, this clause would not only enable Congress to supplant 
the states in the regulation of agriculture and all other industries as well, but would 
furnish the means whereby all of the other provisions of the Constitution, sedu- 
lously framed to define and limit the powers of the United States and preserve the 
powers of the states, could be broken down, the independence of the individual 
states obliterated, and the United States converted into a central government ex- 
ercising uncontrolled police power throughout the union superseding all local 
control over local concerns." 

Please, read the above paragraph again. The understanding of its meaning 
is vital. 

The United States Supreme Court ruled the New Deal, the nationalization 
(communization) of the nation's farms, unconstitutional in the Agricultural Adjust- 
ment Act and they turned it down flat. The Supreme Court declared it to be uncon- 
stitutional. They said, in effect, "You're turning the federal government into an un- 
controlled police state, exercising uncontrolled police power." What did Roosevelt 
do next? He stacked the Supreme Court, didn't he? And in 1937, United States v. 
Butler was overturned. 

From the 65th Congress, lst Session Doc. 87, under the section entitled 
Constitutional Sources of Laws of War, Page 7, Clause II, we find (Exhibit 62): "The 
existence of war and the restoration of peace are to be determined by the politi- 
cal department of the government, and such determination is binding and con- 
clusive upon the courts, and deprives the courts of the power of hearing proof 
and determining as a question of fact either that war exists or has ceased to exist." 

The courts will tell you that is a political question, for they (the courts) do 
not have jurisdiction over the common law. 

The courts were deprived of the Constitution. They were deprived of the 
common law. There are now courts of prize over the enemies, and we have no 
persona standi in judicio. We have no personal standing under the law. 

Also from the 65th Congress, under the section entitled Constitutional 
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Sources of Laws of War, we find (Exhibit 63): 

"When the sovereign authority shall choose to bring it into operation, the 
judicial department must give effect to its will. But until that will shall be expressed, 
the power of condemnation can exist in the court" 

From Senate Report 93-549 (Exhibit 64) : 

"Just how effective a limitation on crisis action this makes of the court is hard 
to say. In light of the recent war, the court today would seem to be a fairly harm- 
less observer of the emergency activities of the President and Congress. It is highly 
unlikely that the separation of powers and the 10th Amendment will be called 
upon again to hamstring the efforts of the government to deal resolutely with a 
serious national emergency." 

So much for our Constitutional system of checks and balances. And from 
that same Senate Report, in the section entitled, "Emergency Administration," a 
continuation of Exhibit 64: 

"Organizationally, in dealing with the depression, it was Roosevelt's gen- 
eral policy to assign new, emergency functions to newly created agencies, rather 
than to already existing departments." 

Thus, thousands of "temporary" emergency agencies are now sitting out 
there with emergency functions to rule us in all cases whatsoever. 

Finally, let us look briefly at the courts, specifically with regard to the ques- 
tion of "booty" The following definition of the term, "prize" is to be found in Bouvier's 
Law Dictionary (Exhibit 65) : 

"Goods taken on land from a public enemy are called booty; and the dis- 
tinction between a prize and booty consists in this, that the former is taken at sea 
and the latter on land." 

This significance of the distinction between these two terms is critical, a fact 
which will become quite clear shortly. 

Let us now remember that "Congress shall have the power to make rules on 
all captures on the land and the water." To reiterate, captures on the land are booty, 
and captures on the water are prize. 

Now, the Constitution says that Congress shall have the power to provide 
and maintain a navy, even during peacetime. It also says that Congress shall have 
the power to raise and support an army, but no appropriations of money for that 
purpose shall be for greater than two years. Here we can see that an army is nota 
permanent standing body, because, in times of peace, armies were held by the 
sovereign states as militia. So the United States had a navy during peacetime, but 
no standing army; we had instead the individual state militias. 

Consequently, the federal government had a standing prize court, due to 
the fact that it had a standing navy, whether in times of peace or war. But in times 


33 


ENEMY OF THE STATE 


of peace, there could be no federal police power over the continental United States, 
because there was to be no army. 

From the report "The Law of Civil Government in Territory Subject to mili- 
tary Occupation by Military Forces of the United States", published by order of 
the Secretary of War in 1902, under the heading entitled The Confiscation of Pri- 
vate Property of Enemies in War (Exhibit 66), comes the following quote: 

4. Should the President desire to utilize the services of the Federal courts of 
the United States in promoting this purpose or military undertaking, since these 
courts derive their jurisdiction from Congress and do not constitute a part of the 
military establishment, they must secure from Congress the necessary action to 
confer such jurisdiction upon said courts." 

This means that, if the government is going to confiscate property within 
the continental United States on the land (booty), it must obtain statutory author- 
ity. 

In this same section (Exhibit 66), we find the following words: 

5. The laws and usages of war make a distinction between enemies' prop- 
erty captured on the sea and property captured on land. The jurisdiction of the 
courts of the United States over property captured at sea is held not to attach to 
property captured on land in the absence of Congressional action." 

There is no standing prize court over the land. Once war is declared, Con- 
gress must give jurisdiction to particular courts over captures on the land by posi- 
tive Congressional action. 

To continue with (Exhibit 66): 

"The right of confiscation is a sovereign right. In times of peace, the exer- 
cise of this right is limited and controlled by the domestic Constitution and institu- 
tions of the government. In times of war, when the right is exercised against en- 
emies' property as a war measure, such right becomes a belligerent right, and as 
such is not subject to the restrictions imposed by domestic institutions, but is 
regulated and controlled by the laws and usages of war." 

So we see that our government can operate in two capacities: (a) in its sov- 
ereign peacetime capacity, with the limitations placed upon it by the Constitution 
and restrictions placed upon it by We, the People, or (b) in a wartime capacity, 
where it may operate in its belligerent capacity governed not by the Constitution, 
but only by the laws of war. 

In Section 17 of the Act of October 6,1917, the Trading With the Enemy Act 
(Exhibit 67): 

"That the district courts of the United States are hereby given jurisdiction to 
make and enter all such rules as to notice and otherwise; and all such orders and 
decrees; and to issue such process as may be necessary and proper in the pre- 
mises to enforce the provisions of this Act." 
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Here we have Congress conferring upon the district courts of the United 
States the booty jurisdiction, the jurisdiction over enemy property within the con- 
tinental United States. And at the time of the original, unamended, Trading with 
the Enemy Act, we were indeed at war, a World war, and so booty jurisdiction 
over enemies' property in the courts was appropriate. At that time, remember, 
we were not yet declared the enemy. We were excluded from the provisions of 
the original Act. 

In 1934 Congress passed an Act merging equity and law abolishing com- 
mon law. This Act, known as the Federal Rules of Civil Procedures Act, was not to 
come into effect until 6 months after the letter of transmittal from the Supreme 
Court to Congress. The Supreme Court refused transmittal and the transmittal did 
not occur until Franklin D. Roosevelt stacked the Supreme Court in 1938 (Exhibits 
67(a) and (b)). 

But on March the 9th of 1933, the American people were declared to be the 
public enemy under the amended version of the Trading With the Enemy Act. 
What jurisdiction were We, the People, then placed under? We were now the booty 
jurisdiction given to the district courts by Congress. It was no longer necessary, 
or of any value at all, to bring the Constitution of the United States with us upon 
entering a courtroom, for that court was no longer a court of common law, but a 
tribunal under wartime booty jurisdiction. Take a look at the American flag in most 
American courtrooms. The gold fringe around our flag designates Admiralty ju- 
risdiction. 

Executive Order No. 11677 issued by President Richard M. Nixon August 
1,1972 (Exhibit 68) states: 

"Continuing the Regulation of Exports; By virtue of the authority vested in 
the President by the Constitution and statutes of the United States, including Sec- 
tion 5 (b) of the Act of October 6, 1917, as amended (12 U.S.C. 95a), and in view of 
the continued existence of the national emergencies... " 

Later, in the same Executive Order (Exhibit 69), we find the following: 

",.. under the authority vested in me as President of the United States by 
Section 5 (b) of the Act of October 6,1917, as amended (12 U.S.C.95a)..." 

Section 5 (b) certainly seems to be an oft-cited support for Presidential au- 
thority, doesn't it? Surely the reason for this can be found by referring back to 
Exhibit 49, the words of Mr. Katzenbach in Senate Report 93-549: 

"My recollection is that almost every executive order ever issued straddles 
on several grounds, but it almost always includes the Trading With the Enemy Act 
because the language of that act is so broad, it would justify almost anything." 

The question here, and it should be a question of grave concern to every 
American, is what type of acts can "almost anything" cover? What has been done, 
and is still being done, by our government under the cloak of authority conferred 
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by Section 5 (b) ? By now, I think we are beginning to know. 

Has the termination of the national emergency ever been considered? In 
Public Law 94-412, September 14, 1976 (Exhibit 70), we find that Congress had 
finally finished their exhaustive study on the national emergencies, and the words 
of their findings were that they would terminate the existing national emergen- 
cies. We should be able to heave a sigh of relief at this decision, for with the termi- 
nation of the national emergencies will come the corresponding termination of 
extraordinary Presidential power, won't it? 

But we have learned two difficult lessons: that we are still in the national 
emergency, and that power, once grasped, is difficult to let go. And so now it 
should come as no surprise when we read, in the last section of the Act, Section 
502 (Exhibit 71), the following words: 

" (a): The provisions of this Act shall not apply to the following provisions of 
law, the powers and authorities conferred thereby and actions taken thereunder 
(1) Section 5 (b) of the Act of October 6,1917, as amended (12 U.S.C.95a; 50 U.S.C. 
App. 5b)" 

The bleak reality is, the situation has not changed at all. 

The alarming situation in which We, the People, find ourselves today causes 
us to think back to a time over two hundred years ago in our nation's history when 
our forefathers were also laboring under the burden of governmental usurpation 
of individual rights. Their response, written in 1774, two years before the signing 
of the Declaration of Independence, to the attempts of Great Britain to retain ex- 
traordinary powers it had held during a time of war became known as the "Decla- 
ration of Rights" (Exhibit 72). And in that document, we find these words: 

"Whereas, since the close of the last war, the British Parliament, claiming a 
power of right to bind the people of America, by statute, in all cases whatsoever, 
hath in some acts expressly imposed taxes on them and in others, under various 
pretenses, but in fact for the purpose of raising a revenue, hath imposed rates and 
duties payable in these colonies established a board of commissioners, with un- 
constitutional powers, and extended the jurisdiction of the courts of admiralty, 
not only for collecting the said duties, but for the trial of causes merely arising 
within the body of a county." 

We can see now that we have come full circle to the situation which existed 
in 1774, but with one crucial difference. In 1774, Americans were protesting against 
a colonial power which sought to bind and control its colony by wartime powers 
in a time of peace. In 1994, it is our own government which has sought, success- 
fully to date, to bind its own people by the same subtle, insidious method. 

Article 3, Section 3, of our Constitution states: 


"Treason against the United States, shall consist only in levying War against 
them, or in adhering to their Enemies, giving them aid and comfort. No Person 
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shall be convicted of Treason unless on the Testimony of two Witnesses to the 
same overt Act, or on Confession in open Court." 

Is the Act of March 9,1933, treason? That would be for the common law courts 
to decide. At this point in our nation's history, the point is moot, for common law, 
and indeed the Constitution itself, do not operate or exist. Whether federal acts of 
theft of the nation's money, the Citizens' property, and American liberty as an ideal 
and a reality which have occurred since 1933 is treason against the people of the 
United States, as the term is defined by the Constitution of the United States can- 
not even be determined or argued in the legal sense until the Constitution itself is 
reestablished. 

For our part, however, we firmly believe that, "by their fruits ye shall know 
them," and on that authority we rest our case. 


ENEMY OF THE STATE 

One examines the American merchant-State in vain for any suggestion of 
the philosophy of natural rights and popular sovereignty. The company system 
and the provincial system made no place for it, and the one autonomous State was 
uncompromisingly against it. The Bay Company brought over their charter to serve 
as the constitution of the new colony, and under its provisions the form of the State 
was that ofan uncommonly small and close oligarchy. The right to vote was vested 
only in shareholding members, or “freemen” of the corporation, on the stark State 
principle laid down many years later by John Jay, that “those who own the country 
should govern the country.” 

Be it or be it not true that Man is shapen in iniquity and conceived in sin, it is 
unquestionably true that Government is begotten of aggression, and by aggres- 
sion. 

Herbert Spencer, 1850 

This is the gravest danger that today threatens civilization: State interven- 
tion, the absorption of all spontaneous social effort by the State; that is to say, of 
spontaneous historical action, which in the long run sustains, nourishes and im- 
pels human destinies. 

Jose Ortega y Gasset, 1922 

It (the State) has taken on a vast mass of new duties and responsibilities; it 
has spread out its powers until they penetrate to every act of the citizen, however 
secret; it has begun to throw around its operations the high dignity and impecca- 
bility of a State religion; its agents become a separate and superior caste, with 
authority to bind and loose, and their thumbs in every pot. But it still remains, as it 
was in the beginning, the common enemy of all well-disposed, industrious and 
decent men. 

Henry L. Mencken, 1926 
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ENEMY OF THE SATE 
PREFACE TO SECOND EDITION 


When this essay appeared in 1935, its literary merit, rather than its philo- 
sophic content, attracted attention to it. The times were not ripe for an acceptance 
ofits predictions, still less for the argument on which these predictions were based. 
Faith in traditional frontier individualism had not yet been shaken by the course 
of events. Against this faith the argument that the same economic forces, which in 
all times and in all nations drive toward the ascendancy of political power at the 
expense of social power, were in operation here made little headway. That is, the 
feeling that “it cannot happen here” was too difficult a hurdle for the book to over- 
come. 

By the time the first edition had run out, the development of public affairs 
gave the argument of the book ample testimony. In less than a decade, it was 
evident to many Americans that their country was not immune from the philoso- 
phy which had captured European thinking. The times were proving Mr. Nock’s 
thesis, and by irresistible word-of-mouth advertising a demand for the book be- 
gan to manifest itself just when it was no longer available; And the plates lead 
been put to war purposes. 

In 1943, he had a second edition in mind. I talked with him several times 
about it, urging him to elaborate on the economic ideas, since these, it seemed to 
me, were inadequately developed for the reader with a limited knowledge of 
political economy. He agreed that this ought to be done, but in a separate book, 
or in a second part of this book, and suggested that I try my hand at it. Nothing 
came of the matter because of the war. He died on August 19, 1945. 

This volume is an exact duplication of the first edition. He intended to make 
some slight changes, principally, as he told me, in the substitution of current illus- 
trations for those which might carry less weight with the younger reader. As for 
the sequel stressing economics, this will have to be done. At any rate, Our Enemy, 
the State needs no support. 


Frank Chodorov, New York City, May 28th, 1946 


The basic principles and economic predictions written by Albert Jay Nock 
in 1935 are a foundation for the stark reality America faces in the second millen- 
nium. Over the past sixty-five years, the uncontrolled growth and seizure power 
of the State has eroded any fundamental basis for social power that was once in- 
herent with the People. The necessity of political social and economic reform, as a 
means to control the State, has become as pointless as the principles written within 
our Constitution. 

As predicted by Mr. Nock, the sovereign Rights and powers of our towns 
and communities have now all been absorbed into the federal United States at 
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Washington City. Without objection or complaint, the State has taken over the 
duties of charity and education once belonging to the church. Under the guise of 
societal welfare, the federal State has become a religion of its own and the benign 
grantor of common benevolence. 

Since Lincoln’s Civil War, each generation of Americans has increasingly 
believed that the power of the ballot is the controlling factor behind our purported 
republican system. In reality, our current political system is built on Roman State 
imperialism, not the electorate. Our Legislators have the appearance of repre- 
sentation, but without the reality. Americans have been led to believe, and have 
willingly accepted, the principle that State interests and community interests are 
the same. In all actuality, they are diametrically opposed. Political party reform 
and reorganization is perhaps the greatest deception ever accepted by the Ameri- 
can people. Any expectation of changing State power to social power through 
political party administration is an illusion. 

Michel Chevalier appears to have been correct when he observed, back in 
1836, that the American People had no common philosophy and followed no set 
beliefs. Our current American self-portrait is one of immediate revelation rather 
than long-term vision. As King Solomon wrote, “where there is no vision, the people 
perish.” Where the church was once the central depository of American morals, it 
is now nothing more than displaced artificial corporate entities. The American 
People have lost their dream and the State has replaced it with a new religion. 

Thomas Paine warned us that government was a necessary evil caused by 
the inability of moral virtue to govern. While all government is initiated to insure 
freedom and security, there exists today a strong parallel between the decline of 
moral character and the increase of State power. As history has repeatedly re- 
corded, social deterioration combined with uncontrolled State power has been 
the demise of every great government. It can be presumed that our current gov- 
ernment system is no exception. Our centralized State government cannot help 
itself from destruction any better than a drug addict can resist more drugs. 

Christian ethics are the key to any society or government. When the moral 
values of a community decline, the innate and corruptible power of the State in- 
creases. When a State becomes the fictitious god of charitable offerings, social 
well-being, and ethical guidance, the People become a cult of followers. Without 
a strong moral fibre and the vision of Christian sovereignty, America will soon 
perish. 

It is our prayer that, after reading this book, you will understand how the 
State is a product of the People, and that our present State is what we have al- 
lowed it to become. The church foundation must be restored from the choke-hold 
of the State and the moral roots of the American liberty tree must be nourished. As 
our entire nation is rotting from the ground up to the highest branches, it is the 
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responsibility of Christians to re-establish the social well-being of our soil, the 
local communities. The unchecked power grid of the State must be shut down, in 
terms of social control, and replaced by righteous charity rooted from each fam- 
ily in order for His Liberty Tree to survive in America. Ecclesia Libertas. 

Anthony Wayne, Editor 

Many footnotes have been added to the following original thesis written by 
Albert Nock. Not only has the English language changed in its usage and mean- 
ing over the past sixty-five years, but the events of the 1930’s have long been 
forgotten. For this reason, we have made many addendums to help clarify the 
original text. 

Chapter One 

If we look beneath the surface of our public affairs, we can discern one fun- 
damental fact, namely: a great redistribution of power between society and the 
State. This is the fact that interests the student of civilization. He has only a second- 
ary or derived interest in matters like price fixing, wage fixing, inflation, political 
banking, “agricultural adjustment,” and similar items of State policy that fill the 
pages of newspapers and the mouths of publicists and politicians. All these can 
be run up under one head. They have an immediate and temporary importance, 
and for this reason they monopolize public attention, but they all come to the same 
thing; which is, an increase of State power and a corresponding decrease of so- 
cial power. 

It is unfortunately none too well understood that, just as the State has no 
money of its own, so it has no power of its own. All the power it has is what society 
gives it, plus what it confiscates from time to time on one pretext or another; there 
is no other source from which State power can be drawn. Therefore every as- 
sumption of State power, whether by gift or seizure, leaves society with so much 
less power; there is never, nor can be, any strengthening of State power without a 
corresponding and roughly equivalent depletion of social power. 

Moreover, it follows that with any exercise of State power, not only the ex- 
ercise of social power in the same direction, but the disposition to exercise it in 
that direction, tends to dwindle. Mayor Gaynor astonished the whole of New York 
when he pointed out to a correspondent who had been complaining about the 
inefficiency of the police, that any citizen has the right to arrest a malefactor and 
bring him before a magistrate. “The law of England and of this country,” he wrote, 
“has been very careful to confer no more right in that respect upon policemen 
and constables than it confers on every citizen.” State exercise of that right through 
a police force had gone on so steadily that not only were citizens indisposed to 
exercise it, but probably not one in ten thousand knew he had it. 

Heretofore, in this country, sudden crises of misfortune have been met by a 
mobilization of social power. In fact (except for certain institutional enterprises 
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like the home for the aged, the lunatic asylum, city hospital and county poor house) 
destitution, unemployment, “depression” and similar ills, have been no concern 
of the State, but have been relieved by the application of social power. Under Mr. 
Roosevelt, however, the State assumed this function, publicly announcing the doc- 
trine, brand new in our history, that the State owes its citizens a living. Students of 
politics, of course, saw in this merely an astute proposal for a prodigious enhance- 
ment of State power; merely what, as long ago as 1794, James Madison called “the 
old trick of turning every contingency into a resource for accumulating force in 
the government;” and the passage of time has proved that they were right. The 
effect of this upon the balance between State power and social power is clear, and 
also its effect of a general indoctrination with the idea that an exercise of social 
power upon such matters is no longer called for. 

It is largely in this way that the progressive conversion of social power into 
State power becomes acceptable and gets itself accepted.1 When the Johnstown 
flood occurred, social power was immediately mobilized and applied with intelli- 
gence and vigour. Its abundance, measured by money alone, was so great that 
when everything was finally put in order, something like a million dollars re- 
mained. If such a catastrophe happened now, not only is social power perhaps too 
depleted for the like exercise, but the general instinct would be to let the State 
see to it. Not only has social power atrophied to that extent, but the disposition to 
exercise it in that particular direction has atrophied with it. If the State has made 
such matters its business, and has confiscated the social power necessary to deal 
with them, why, let it deal with them. We can get some kind of rough measure of 
this general atrophy by our own disposition when approached by a beggar. Two 
years ago we might have been moved to give him something; today we are moved 
to refer him to the State’s relief agency. The State has said to society, You are ei- 
ther not exercising enough power to meet the emergency, or are exercising it in 
what I think is an incompetent way, so I shall confiscate your power, and exercise 
it to suit myself. Hence when a beggar asks us for a quarter, our instinct is to say 
that the State has already confiscated our quarter for his benefit, and he should go 
to the State about it. 

Every positive intervention that the State makes upon industry and com- 
merce has a similar effect. When the State intervenes to fix wages or prices, or to 
prescribe the conditions of competition, it virtually tells the enterpriser that he is 
not exercising social power in the right way, and therefore it proposes to confis- 
cate his power and exercise it according to the State’s own judgment of what is 
best. Hence the enterpriser’s instinct is to let the State look after the consequences. 
As a simple illustration of this, a manufacturer of a highly specialized type of tex- 
tiles was saying to me the other day that he had kept his mill going at a loss for five 
years because he did not want to turn his workpeople on the street in such hard 
times, but now that the State had stepped in to tell him how he must run his busi- 
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ness, the State might jolly well take the responsibility. 

The process of converting social power into State power may perhaps be 
seen at its simplest in cases where the State’s intervention is directly competitive. 
The accumulation of State power in various countries has been so accelerated 
and diversified within the last twenty years that we now see the State functioning 
as telegraphist, telephonist, match-peddler, radio operator, cannon founder, rail- 
way builder and owner, railway operator, wholesale and retail tobacconist, ship- 
builder and owner, chief chemist, harbour-maker and dockbuilder, housebuilder, 
chief educator, newspaper proprietor, food purveyor, dealer in insurance, and so 
on through a long list.2 

It is obvious that private forms of these enterprises must tend to dwindle in 
proportion as the energy of the State’s encroachments on them increases, for the 
competition of social power with State power is always disadvantaged, since the 
State can arrange the terms of competition to suit itself, even to the point of out- 
lawing any exercise of social power whatever in the premises; in other words, 
giving itself a monopoly. Instances of this expedient are common; the one we are 
probably best acquainted with is the State’s monopoly of letter-carrying. Social 
power is estopped by sheer fiat from application to this form of enterprise, not- 
withstanding it could carry it on far cheaper, and, in this country at least, far bet- 
ter. The advantages of this monopoly in promoting the State’s interests are pecu- 
liar. No other, probably, could secure so large and well distributed a volume of 
patronage, under the guise of a public service in constant use by so large a num- 
ber of people; it plants a lieutenant ofthe State at every country crossroad. It is by 
no means a pure coincidence that an administration’s chief almoner and whip-at- 
large is so regularly appointed Postmaster general. 

Thus the State “turns every contingency into a resource” for accumulating 
power in itself, always at the expense of social power; and with this it develops a 
habit of acquiescence in the people. New generations appear, each temperamen- 
tally adjusted - or as I believe our American glossary now has it, “conditioned” - 
to new increments of State power, and they tend to take the process of continuous 
accumulation as quite in order. All the State’s institutional voices unite in confirm- 
ing this tendency; they unite in exhibiting the progressive conversion of social 
power into State power as something not only quite in order, but even as whole- 
some and necessary for the public good. 

1 The result of a questionnaire published in July, 1935, showed 76.8 per cent 
of the replies favourable to the idea that it is the State’s duty to see that every 
person who wants a job shall have one; 20.1 per cent were against it, and 3.1 per 
cent were undecided. 

2 In this country, the State is at present manufacturing furniture, grinding 
flour, producing fertilizer, building houses; selling farm products, dairy products, 
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textiles, canned goods, and electrical apparatus; operating employment agen- 
cies and home loan offices; financing exports and imports; financing agriculture. 
It also controls the issuance of securities, communications by wire and radio, dis- 
count rates, oil production, power production, commercial competition, the pro- 
duction and sale of alcohol, and the use of inland waterways and railways. 

In the United States, at the present time, the principal indexes of the in- 
crease of State power are three in number: Firstly, the point to which the central- 
ization of State authority has been carried. Practically all the sovereign rights and 
powers of the smaller political units—all of them that are significant enough to be 
worth absorbing—have been absorbed by the federal unit; nor is this all. State 
power has not only been thus concentrated at Washington, but it has been so far 
concentrated into the hands of the Executive that the existing regime is a regime 
of personal government. It is nominally republican, but actually monocratic; a 
curious anomaly, but highly characteristic of a people little gifted with intellectual 
integrity. Personal government is not exercised here in the same ways as in Italy, 
Russia or Germany, for there is as yet no State interest to be served by so doing, 
but rather the contrary; while in those countries there is. But personal govern- 
ment is always personal government; the mode of its exercise is a matter of im- 
mediate political expediency, and is determined entirely by circumstances. 

This regime was established by a coup d’Etat [revolution; overthrow] of a 
new and unusual kind, practicable only in a rich country. It was effected, not by 
violence, like Louis Napoleon’s, or by terrorism, like Mussolini’s, but by purchase. 
It therefore presents what might be called an American variant of the coup d’Etat 
[nonviolent revolution].3 Our national legislature was not suppressed by force of 
arms, like the French Assembly in 1851, but was bought out of its functions with 
public money; and as appeared most conspicuously in the elections of Novem- 
ber, 1934, the consolidation of the coup d’Etat was effected by the same means; 
the corresponding functions in the smaller units were reduced under the per- 
sonal control of the Executive.4 This is a most remarkable phenomenon; possibly 
nothing quite like it ever took place; and its character and implications deserve 
the most careful attention. 

A second index is supplied by the prodigious extension of the bureaucratic 
principle that is now observable. This is attested prima facie [evident without proof 
- at first sight] by the number of new boards, bureaus, and commissions set up at 
Washington in the last two years. They are reported as representing something 
like 90,000 new employees appointed outside the civil service, and the total of 
the federal payroll in Washington is reported as something over three million 
dollars per month.5 This, however, is relatively a small matter. The pressure of 
centralization has tended powerfully to convert every official and every political 
aspirant in the smaller units into a venal6 and accommodating agent of the federal 
bureaucracy. This presents an interesting parallel with the state of things prevail- 
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ing in the Roman Empire in the last days of the Flavian dynasty, and afterwards. 
The rights and practices of local self-government, which were formerly very con- 
siderable in the provinces and much more so in the municipalities, were lost by 
surrender rather than by suppression. The imperial bureaucracy, which up to the 
second century was comparatively a modest affair, grew rapidly to great size, 
and local politicians were quick to see the advantage of being on terms with it. 
They came to Rome with their hats in their hands, as governors, Congressional 
aspirants and suchlike now go to Washington. Their eyes and thoughts were con- 
stantly fixed on Rome, because recognition and preferment lay that way; and in 
their incorrigible sycophancy they became, as Plutarch says, like hypochondri- 
acs who dare not eat or take a bath without consulting their physician. 

A third index is seen in the erection of poverty and mendicancy (depend- 
ing on alms for a living; practicing begging) into a permanent political asset. Two 
years ago, many of our people were in hard straits; to some extent, no doubt, 
through no fault of their own, although it is now clear that in the popular view of 
their case, as well as in the political view, the line between the deserving poor 
and the undeserving poor was not distinctly drawn. Popular feeling ran high at 
the time, and the prevailing wretchedness was regarded with undiscriminating 
emotion, as evidence of some general wrong done upon its victims by society at 
large, rather than as the natural penalty of greed, folly, or actual misdoings; which 
in a large part it was. The State, always instinctively “turning every contingency 
into a resource” for accelerating the conversion of social power into State power, 
was quick to take advantage of this state of mind. All that was needed to organize 
these unfortunates into an invaluable political property was to declare the doc- 
trine that the State owes all its citizens a living; and this was accordingly done. It 
immediately precipitated an enormous mass of subsidized voting power, an enor- 
mous resource for strengthening the State at the expense of society.7 

3 There is a sort of precedent for it in Roman history, if the story be true in 
all its details that the army sold the emperorship to Didius Julianus for something 
like five million dollars. Money has often been used to grease the wheels of a 
coup d'Etat, but straight over-the-counter purchase is unknown, I think, except in 
these two instances. 

4 On the day I write this, the newspapers say that the President is about to 
order a stoppage on the flow of federal relief funds into Louisiana for the purpose 
of bringing Senator Long to terms. Ihave seen no comment, however, on the pro- 
priety of this kind of procedure. 

5 A friend in the theatrical business tells me that from the box office point of 
view, Washington is now the best theatre town, concert town and general amuse- 
ment town in the United States, far better than New York. 


6 Venal — corruptible, bribable, unscrupulous, dishonorable. 
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T The feature of the approaching campaign of 1936 which will most interest 
the student of civilization will be the use of the four billion dollar relief fund that 
has been placed at the President’s disposal—the extent, that is, to which it will be 
distributed on a patronage basis. 

There is an impression that the enhancement of State power which has taken 
place since 1932 is provisional and temporary; that the corresponding depletion 
of social power is by way of a kind of emergency loan, and therefore is not to be 
scrutinized too closely. There is every probability that this belief is devoid of foun- 
dation. No doubt our present regime will be modified in one way and another; 
indeed, it must be, for the process of consolidation itself requires it. But any es- 
sential change would be quite unhistorical, quite without precedent, and is there- 
fore most unlikely; and by an essential change, I mean one that will tend to redis- 
tribute actual power between the State and society.8 In the nature of things, there 
is no reason why sucha change should take place, and every reason why it should 
not. We shall see various apparent recessions, apparent compromises, but the 
one thing we may be quite sure of is that none of these will tend to diminish actual 
State power. 

For example, we shall no doubt shortly see the great pressure group of 
politically organized poverty and mendicancy9 subsidized indirectly instead of 
directly, because State interest can not long keep pace with the hand-over-head 
disposition of the masses to loot their own Treasury. The method of direct sub- 
sidy, or sheer cash-purchase, will therefore in all probability soon give way to the 
indirect method of what is called “social legislation;” that is, a multiplex system of 
State managed pensions, insurances and indemnities of various kinds. This is an 
apparent recession, and when it occurs it will no doubt be proclaimed as an ac- 
tual recession, no doubt accepted as such; but is it? Does it actually tend to dimin- 
ish State power and increase social power? Obviously not, but quite the opposite. 
It tends to consolidate firmly this particular fraction of State power, and opens the 
way to getting an indefinite increment upon it by the mere continuous invention 
of new courses and developments of State-administered social legislation, which 
is an extremely simple business. One may add the observation for whatever its 
evidential value may be worth, that if the effect of progressive social legislation 
upon the sum-total of State power were unfavourable or even nil, we should hardly 
have found Prince de Bismarck and the British Liberal politicians of forty years 
ago going in for anything remotely resembling it. 

When, therefore, the inquiring student of civilization has occasion to ob- 
serve this or any other apparent recession upon any point of our present regime,10 
he may content himself with asking the one question, What effect has this upon 
the sum-total of State power? The answer he gives himself will show conclusively 
whether the recession is actual or apparent, and this is all he is concerned to know. 
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There is also an impression that if actual recessions do not come about of 
themselves, they may be brought about by the expedient of voting one political 
party out and another one in. This idea rests upon certain assumptions that expe- 
rience has shown to be unsound; the first one being that the power of the ballot is 
what republican political theory makes it out to be, and that therefore the elector- 
ate has an effective choice in the matter. It is a matter of open and notorious fact 
that nothing like this is true. Our nominally republican system is actually built on 
an imperial model, with our professional politicians standing in the place of the 
praetorian guards; they meet from time to time, decide what can be “got away 
with,” and how, and who is to do it; and the electorate votes according to their 
prescriptions. Under these conditions it is easy to provide the appearance of any 
desired concession of State power, without the reality; our history shows innu- 
merable instances of very easy dealing with problems in practical politics much 
more difficult than that. One may remark in this connection also the notoriously 
baseless assumption that party designations connote principles, and that party 
pledges imply performance. Moreover, underlying these assumptions and all oth- 
ers that faith in “political action” contemplates, is the assumption that the interests 
of the State and the interests of society are, at least theoretically, identical; whereas 
in theory they are directly opposed, and this opposition invariably declares itself 
in practice to the precise extent that circumstances permit. 

However, without pursuing these matters further at the moment, it is prob- 
ably enough to observe here that in the nature of things the exercise of personal 
government, the control of a huge and growing bureaucracy, and the manage- 
ment of an enormous mass of subsidized voting power, are as agreeable to one 
stripe of politician as they are to another. Presumably they interest a Republican 
or a Progressive as much as they do a Democrat, Communist, Farmer-Labourite, 
Socialist, or whatever a politician may, for electioneering purposes, see fit to call 
himself. This was demonstrated in the local campaigns of 1934 by the practical 
attitude of politicians who represented nominal opposition parties. It is now be- 
ing further demonstrated by the contemptuous haste that the leaders of the offi- 
cial opposition are making towards what they call “reorganization” of their party. 
One may well be inattentive to their words; their actions, however, mean simply 
that the recent expansions of State power are here to stay, and that they are aware 
of it; and that, such being the case, they are preparing to dispose themselves most 
advantageously in a contest for their control and management. This is all that “re- 
organization” of the Republican party means, and all it is meant to mean; and this 
is in itself quite enough to show that any expectation of an essential change of 
regime through a change of party administration is illusory. On the contrary, it is 
clear that whatever party competition we shall see hereafter will be on the same 
terms as heretofore. It will be a competition for control and management, and it 
would naturally issue in still closer centralization, still further extension of the 
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bureaucratic principle, and still larger concessions to subsidized voting power. 
This course would be strictly historical, and is furthermore to be expected as ly- 
ing in the nature of things, as it so obviously does. 

Indeed, it is by this means that the aim of the collectivists seems likeliest to 
be attained in this country; this aim being the complete extinction of social power 
through absorption by the State. Their fundamental doctrine was formulated and 
invested with a quasi-religious sanction by the idealist philosophers of the last 
century; and among peoples who have accepted it in terms as well as in fact, it is 
expressed in formulas almost identical with theirs. Thus, for example, when Hitler 
says that “the State dominates the nation because it alone represents it,” he is 
only putting into loose popular language the formula of Hegel,11 that “the State is 
the general substance, whereof individuals are but accidents.” Or, again, when 
Mussolini says, “Everything for the State; nothing outside the State; nothing against 
the State,” he is merely vulgarizing the doctrine of Fichte,12 that “the State is the 
superior power, ultimate and beyond appeal, absolutely independent.” 

It may be in place to remark here the essential identity of the various extant 
forms of collectivism. The superficial distinctions of Fascism, Bolshevism, and 
Hitlerism are the concern of journalists and publicists; the serious student sees in 
them only the one root idea of a complete conversion of social power into State 
power. When Hitler and Mussolini invoke a kind of debased and hoodwinking 
mysticism to aid their acceleration of this process, the student at once recognizes 
his old friend, the formula of Hegel, that “the State incarnates the Divine Idea upon 
earth,” and he is not hoodwinked. The journalist and the impressionable traveler 
may make what they will of “the new religion of Bolshevism;” the student contents 
himself with remarking clearly the exact nature of the process which this inculca- 
tion is designed to sanction. 

8 It must always be kept in mind that there is a tidal-motion as well as a 
wave-motion in these matters, and that the wave-motion is of little importance, 
relatively. For instance, the Supreme Court’s invalidation of the National Recov- 
ery Act counts for nothing in determining the actual status of personal govern- 
ment. The real question is not how much less the sum of personal government is 
now than it was before that decision, but how much greater it is normally now than 
it was in 1932, and in years preceding. 

9 Mendicancy — indigence, destitution, pauperism, distress. 

10 As, for example, the spectacular voiding of the National Recovery Act. 
Franklin D. Roosevelt took office in March 1933 and immediately proposed his 
“New Deal” legislation to launch the United States on “the road to recovery.” First 
came the National Recovery Act, later declared unconstitutional by the Supreme 
Court after bitter opposition from big business. Later came the Walsh-Healey Act, 
then the Wage-Hour Law. 
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11 George Wilhem Friedrich Hegel (1770-1831). At the time of Hegel’s death, 
he was the most prominent philosopher in Germany. Hegel followed the ancient 
Greek philosopher Parmenides and considered membership in the State as one 
of the individual’s highest duties. His followers divided into right-wing and left- 
wing Hegelians. The left-wing Hegelians moved to an atheistic position where, in 
politics, many of them became revolutionaries. This historically important left- 
wing group included Karl Marx. 

12 Johann Gottlieb Fichte (1762-1814) was one of the major figures in Ger- 
man philosophy. Fichte developed his own system of transcendental idealism, 
the Wissenschaftslehre. 

This process—the conversion of social power into State power—has not been 
carried as far here as it has elsewhere; as it has in Russia, Italy or Germany, for 
example. Two things, however, are to be observed. First, that it has gone a long 
way, at a rate of progress which has of late been greatly accelerated. What has 
chiefly differentiated its progress here from its progress in other countries is its 
unspectacular character. 

Mr. Jefferson wrote in 1823 that there was no danger he dreaded so much as 
“the consolidation [i.e., centralization] of our government by the noiseless and 
therefore unalarming instrumentality of the Supreme Court.” These words char- 
acterize every advance that we have made in State aggrandizement. Each one 
has been noiseless and therefore unalarming, especially to a people notoriously 
preoccupied, inattentive and incurious. Even the American coup d’Etat of 1932 
was noiseless and unalarming. But in Russia, Italy, and Germany, the coup d’Etat 
was violent and spectacular; it had to be; but here in America it was neither. Un- 
der cover of a nationwide State managed mobilization of inane buffoonery and 
aimless commotion, it took place in so unspectacular a way that its true nature 
escaped notice, and even now is not generally understood. The method of con- 
solidating the ensuing regime, moreover, was also noiseless and unalarming; it 
was merely the prosaic and unspectacular “higgling13 of the market,” to whicha 
long and uniform political experience had accustomed us. A visitor from a poorer 
and thriftier country might have regarded Mr. Farley’s activities in the local cam- 
paigns of 1934 as striking or even spectacular, but they made no such impression 
on us. They seemed so familiar, so much the regular thing, that one heard little 
comment on them. Moreover, political habit led us to attribute whatever 
unfavourable comment we did hear, to interest; either partisan or monetary inter- 
est, or both. We put it down as the jaundiced judgment of persons with axes to 
grind; and naturally the regime did all it could to encourage this view. 

The second thing to be observed is that certain formulas, certain arrange- 
ments of words, stand as an obstacle in the way of our perceiving how far the 
conversion of social power into State power has actually gone. The force of phrase 
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and name distorts the identification of our own actual acceptances and acquies- 
cences. We are accustomed to the rehearsal of certain poetic litanies, and pro- 
vided their cadence be kept entire, we are indifferent to their correspondence 
with truth and fact. When Hegel’s doctrine of the State, for example, is restated in 
terms by Hitler and Mussolini, it is distinctly offensive to us, and we congratulate 
ourselves on our freedom from the “yoke of a dictator’s tyranny.” No American 
politician would dream of breaking in on our routine of litanies with anything of 
the kind. We may imagine, for example, the shock to popular sentiment that would 
ensue upon Mr. Roosevelt’s declaring publicly that “the State embraces every- 
thing, and nothing has value outside the State. The State creates right.” Yet an 
American politician, as long as he does not formulate that doctrine in set terms, 
may go further with it in a practical way than Mussolini has gone, and without 
trouble or question. Suppose Mr. Roosevelt should defend his regime by publicly 
reasserting Hegel’s dictum that “the State alone possesses rights, because it is 
the strongest.” One can hardly imagine that our public would get that down with- 
out a great deal of retching. Yet how far, really, is that doctrine alien to our public’s 
actual acquiescences? Surely not far. 

The point is, that in respect of the relation between the theory and the ac- 
tual practice of public affairs, the American is the most unphilosophical of beings. 
The rationalization of conduct in general is most repugnant to him; he prefers to 
emotionalize it. He is indifferent to the theory of things, so long as he may re- 
hearse his formulas; and so long as he can listen to the patter of his litanies, no 
practical inconsistency disturbs him; indeed, he gives no evidence of even rec- 
ognizing it as an inconsistency. 

The ablest and most acute observer, among the many who came from Eu- 
rope to look us over in the early part of the last century, was the one who is for 
some reason the most neglected, notwithstanding that in our present circum- 
stances, especially, he is worth more to us than all the de Tocquevilles, Bryces, 
Trollopes and Chateaubriands put together. This was the noted political econo- 
mist, Michel Chevalier.14 Professor Chinard, in his admirable biographical study 
of John Adams, has called attention to Chevalier’s observation that the American 
people have “the morale of an army on the march.” The more one thinks of this, 
the more clearly one sees how little there is in what our publicists are fond of 
calling “the American psychology” that it does not exactly account for; and it ex- 
actly accounts for the trait that we are considering. 

An army on the march has no philosophy; it views itself as a creature of the 
moment. It does not rationalize conduct except in terms of an immediate end. As 
Tennyson observed, there is a pretty strict official understanding against its do- 
ing so; “theirs not to reason why.” Emotionalizing conduct is another matter, and 
the more of it the better; it is encouraged by a whole elaborate paraphernalia of 
showy etiquette, flags, music uniforms, decorations, and the careful cultivation of 
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avery special sort of camaraderie. In every relation to “the reason of the thing,” 
however—in the ability and eagerness, as Plato puts it, “to see things as they are” — 
the mentality of an army on the march is merely so much delayed adolescence; it 
remains persistently, incorrigibly, and notoriously infantile. 

Past generations of Americans, as Martin Chuzzlewit15 left record, erected 
this infantilism into a distinguishing virtue, and they took great pride in it as the 
mark of a chosen people, destined to live forever amidst the glory of their own 
unparalleled achievements wie Gott in Frankreich [like God in France]. Mr. 
Jefferson Brick, General Choke and the Honourable Elijah Pogram made a first- 
class job of indoctrinating their countrymen with the idea that a philosophy is 
wholly unnecessary, and that a concern with the theory of things is effeminate and 
unbecoming. An envious and presumably dissolute Frenchman may say what he 
likes about the morale of an army on the march, but the fact remains that it has 
brought us where we are, and has got us what we have. Look at a continent sub- 
dued, see the spread of our industry and commerce, our railways, newspapers, 
finance companies, schools, colleges, what you will! Well, if all this has been done 
without a philosophy, if we have grown to this unrivalled greatness without any 
attention to the theory of things, does it not show that philosophy and the theory of 
things are all moonshine, and not worth a practical people’s consideration? The 
morale of an army on the march is good enough for us, and we are proud of it. 

The present generation does not speak in quite this tone of robust certi- 
tude. It seems, if anything, rather less openly contemptuous of philosophy; one 
even sees some signs of a suspicion that in our present circumstances the theory 
of things might be worth looking into, and it is especially towards the theory of 
sovereignty and rulership that this new attitude of hospitality appears to be de- 
veloping. The condition of public affairs in all countries, notably in our own, has 
done more than bring under review the mere current practice of politics, the char- 
acter and quality of representative politicians and the relative merits of this-or- 
that form or mode of government. It has served to suggest attention to the one 
institution whereof all these forms or modes are but the several, and, from the 
theoretical point of view, indifferent, manifestations. It suggests that finality does 
not lie with consideration of species, but of genus; it does not lie with consider- 
ation of the characteristic marks that differentiate the republican State, monocratic 
State, constitutional, collectivist, totalitarian, Hitlerian, Bolshevist, what you will. 
It lies with consideration of the State itself. 

13 Higgle — Latin cocio. To chaffer, bargain, haggle, hesitate, and cavil; a 
false kind of reasoning that bears some resemblance to truth and is advanced 
solely for the sake of victory. Condensed from Webster’s 1828 Dictionary. 

14 Michel Chevalier (1806-1879). French economist. An ardent Saint- 
Simonian as a youth, he later favored a form of welfare capitalism. He advocated 


50 


ENEMY OF THE STATE 


industrial development as the key to social progress. Also a proponent of free 
trade, he negotiated with Richard Cobden the Anglo-French trade treaty of 1860. 
His Lettres sur 1’Am_rique du Nord (1836) extols the United States. 

15 Referring to the Life And Adventures Of Martin Chuzzlewit by Charles 
Dickens. 

There appears to be a curious difficulty about exercising reflective thought 
upon the actual nature of an institution into which one was born and one’s ances- 
tors were born. One accepts it as one does the atmosphere; one’s practical ad- 
justments to it are made by a kind of reflex. One seldom thinks about the air until 
one notices some change, favourable or unfavourable, and then one’s thought 
about it is special; one thinks about purer air, lighter air, heavier air, not about air. 
So it is with certain human institutions. We know that they exist, that they affect us 
in various ways, but we do not ask how they came to exist, or what their original 
intention was, or what primary function it is that they are actually fulfilling; and 
when they affect us so unfavourably that we rebel against them, we contemplate 
substituting nothing beyond some modification or variant of the same institution. 
Thus colonial America, oppressed by the monarchical State, brings in the repub- 
lican State; Germany gives up the republican State for the Hitlerian State; Russia 
exchanges the monocratic State for the collectivist State; Italy exchanges the con- 
stitutionalist State for the “totalitarian” State. 

It is interesting to observe that in the year 1935, the average individual’s 
incurious attitude towards the phenomenon of the State is precisely what his atti- 
tude was towards the phenomenon of the Church in the year, say, 1500. The State 
was then a very weak institution; the Church was very strong. The individual was 
born into the Church, as his ancestors had been for generations, in precisely the 
formal, documented fashion in which he is now born into the State. He was taxed 
for the Church’s support, as he now is for the State’s support. He was supposed to 
accept the official theory and doctrine of the Church, to conform to its discipline, 
and in a general way to do as it told him; again, precisely the sanctions that the 
State now lays upon him. If he were reluctant or recalcitrant, the Church made a 
satisfactory amount of trouble for him, as the State now does. 

Notwithstanding all this, it does not appear to have occurred to the Church- 
citizen of that day, any more than it occurs to the State-citizen of the present, to ask 
what sort of institution it was that claimed his allegiance. There it was; he accepted 
its own account of itself, took it as it stood, and at its own valuation. Even when he 
revolted, fifty years later, he merely exchanged one form or mode of the Church 
for another, the Roman for the Calvinist, Lutheran, Zuinglian, or what not; again, 
quite as the modern State-citizen exchanges one mode of the State for another. He 
did not examine the institution itself, nor does the State-citizen today. My purpose 
in writing is to raise the question whether the enormous depletion of social power 
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which we are witnessing everywhere does not suggest the importance of know- 
ing more than we do about the essential nature of the institution that is so rapidly 
absorbing this volume of power.16 One of my friends said to me lately that if the 
public utility corporations did not mend their ways, the State would take over their 
business and operate it. He spoke with a curiously reverent air of finality. Just so, 
I thought, might a Church citizen, at the end of the fifteenth century, have spoken 
of some impending intervention of the Church; and I wondered then whether he 
had any better informed and closer reasoned theory of the State than his proto- 
type had of the Church. Frankly, I am sure he had not. His pseudo conception was 
merely an unreasoned acceptance of the State on its own terms and at its own 
valuation; and in this acceptance, he showed himself no more intelligent, and no 
less, than the whole mass of State-citizenry at large. 

It appears to me that with the depletion of social power going on at the rate 
itis, the State-citizen should look very closely into the essential nature of the insti- 
tution that is bringing it about. He should ask himself whether he has a theory of 
the State, and if so, whether he can assure himself that history supports it. He will 
not find this a matter that can be settled offhand; it needs a good deal of investiga- 
tion, and a stiff exercise of reflective thought. He should ask, in the first place, how 
the State originated, and why; it must have come about somehow, and for some 
purpose. This seems an extremely easy question to answer, but he will not find it 
so. Then he should ask what it is that history exhibits continuously as the State’s 
primary function. Then, whether he finds that “the State” and “government” are 
strictly synonymous terms; he uses them as such, but are they? Are there any in- 
variable characteristic marks that differentiate the institution of government from 
the institution of the State? Then finally he should decide whether, by the testi- 
mony of history, the State is to be regarded as, in essence, a social or an antisocial 
institution? 

It is pretty clear now that if the Church-citizen of 1500 had put his mind on 
questions as fundamental as these, his civilization might have had a much easier 
and pleasanter course to run; and the State-citizen of today may profit by his ex- 
perience. 

16 An inadequate and partial idea of what this volume amounts to may be 
gotten from the fact that the American States income from taxation is now about 
one third of the nation’s total income! This takes into account all forms of taxation, 
direct and indirect, local and federal. 

Chapter Two 

As far back as one can follow the run of civilization, it presents two funda- 
mentally different types of political organization. This difference is not one of de- 
gree, but of kind. It does not do to take the one type as merely marking a lower 
order of civilization and the other a higher; they are commonly so taken, but erro- 
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neously. Still, less does it do to classify both as species of the same genus—to 
classify both under the generic name of government,” though this also, until very 
lately, has always been done, and has always led to confusion and misunderstand- 
ing. 

A good example of this error and its effects is supplied by Thomas Paine. At 
the outset of his pamphlet called Common Sense, Paine draws a distinction be- 
tween society and government. While society in any state is a blessing, he says, 
“government, even in its best state, is but a necessary evil; in its worst state, an 
intolerable one.” In another place, he speaks of government as “a mode rendered 
necessary by the inability of moral virtue to govern the world.” He then proceeds 
to show how and why government comes into being. Its origin is in the common 
understanding and common agreement of society; and “the design and end of 
government,” he says, is “freedom and security.” Teleologically,l government 
implements the common desire of society, first, for freedom, and second, for se- 
curity. Beyond this, it does not go; it contemplates no positive intervention upon 
the individual, but only a negative intervention. It would seem that, in Paine’s view, 
the code of government should be that of the legendary king Pausole who pre- 
scribed but two laws for his subjects, the first being, Hurt no man, and the second, 
Then do as you please; and that the whole business of government should be the 
purely negative one of seeing that this code is carried out. 

So far, Paine is sound as he is simple. He goes on, however, to attack the 
British political organization in terms that are logically inconclusive. There should 
be no complaint of this, for he was writing as a pamphleteer, a special pleader 
with an ad captandum2 argument to make, and as everyone knows, he did it most 
successfully. Nevertheless, the point remains that when he talks about the British 
system, he is talking about a type of political organization essentially different 
front the type that he has just been describing; different in origin, in intention, in 
primary function, in the order of interest that it reflects. It did not originate in the 
common understanding and agreement of society; it originated in conquest and 
confiscation.3 Its intention, far from contemplating “freedom and security,” con- 
templated nothing of the kind. It contemplated primarily the continuous economic 
exploitation of one class by another, and it concerned itself with only so much 
freedom and security as was consistent with this primary intention; and this was, 
in fact, very little. Its primary function or exercise was not by way of Paine’s purely 
negative interventions upon the individual, but by way of innumerable and most 
onerous positive interventions, all of which were for the purpose of maintaining 
the stratification of society into an owning and exploiting class, and a property- 
less dependent class. The order of interest that it reflected was not social, but 
purely antisocial; and those who administered it, judged by the common stan- 
dard of ethics, or even the common standard of law as applied to private persons, 
were indistinguishable from a professional criminal class. 
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Clearly, then, we have two distinct types of political organization to take 
into account; and clearly, too, when their origins are considered, it is impossible 
to make out that the one is a mere perversion of the other. Therefore, when we 
include both types under a general term like government, we get into logical 
difficulties; difficulties of which most writers on the subject have been more or 
less vaguely aware, but which, until within the last half century, none of them has 
tried to resolve. 

Mr. Jefferson, for example, remarked that the hunting tribes of Indians, with 
which he had a good deal to do with in his early days, had a highly organized and 
admirable social order, but were “without government.” Commenting on this, he 
wrote to Madison that “it is a problem not clear in my mind that [this] condition is 
not the best,” but he suspected that it was “inconsistent with any great degree of 
population.” Schoolcraft observes that the Chippewas, though living in a highly 
organized social order, had no “regular” government. Herbert Spencer, speaking of th 

Bechuanas, Araucanians and Koranna Hottentots, says they have no “definite” 
government; while Parkman,4 in his introduction to The Conspiracy of Pontiac, 
reports the same phenomenon, and is frankly puzzled by its apparent anomalies. 

Paine’s theory of government agrees exactly with the theory set forth by 
Mr. Jefferson in the Declaration of Independence. The doctrine of natural rights, 
which is explicit in the Declaration, is implicit in Common Sense;5 and Paine’s 
view of the “design and end of government” is precisely the Declaration’s view, 
that “to secure these rights, governments are instituted among men”; and further, 
Paine’s view of the origin of government is that it “derives its just powers from the 
consent of the governed.” Now, if we apply Paine’s formulas or the Declaration’s 
formulas, it is abundantly clear that the Virginian Indians had government; Mr. 
Jefferson’s own observations show that they had it. Their political organization, 
simple as it was, answered its purpose. Their code apparatus sufficed for assur- 
ing freedom and security to the individual, and for dealing with such trespasses 
as in that state of society the individual might encounter—fraud, theft, assault, 
adultery, murder. The same is as clearly true of the various peoples cited by 
Parkman, Schoolcraft and Spencer. Assuredly, if the language of the Declaration 
amounts to anything, all these peoples had government; and, all these reporters 
make it appear as a government quite competent to its purpose. 

Therefore, when Mr. Jefferson says his Indians were “without government,” 
he must be taken to mean that they did not have a type of government like the one 
he knew; and when Schoolcraft and Spencer speak of “regular” and “definite” 
government, their qualifying words must be taken in the same way. This type of 
government, nevertheless, has always existed and still exists, answering perfectly 
to Paine’s formulas and the Declaration’s formulas; though it is a type which we 
also, most of us, have seldom had the chance to observe. It may not be put down 
as the mark of an inferior race, for institutional simplicity is in itself by no means a 
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mark of backwardness or inferiority; and it has been sufficiently shown that in 
certain essential respects the peoples who have this type of government are, by 
comparison, in a position to say a good deal for themselves on the score of a civi- 
lized character. Mr. Jefferson’s own testimony on this point is worth notice, and so 
is Parkman’s. This type, however, even though documented by the Declaration, is 
fundamentally so different from the type that has always prevailed in history, and 
is still prevailing in the world at the moment, that for the sake of clearness, the two 
types should be set apart by name as they are by nature. They are so different in 
theory that drawing a sharp distinction between them is now probably the most 
important duty that civilization owes to its own safety. Hence it is by no means 
either an arbitrary or academic proceeding to give the one type the name of gov- 
ernment, and to call the second type simply the State. 
1 Teleological — purposeful development toward a final end. 


2 ad captandum — Latin for ‘catching’. A phrase used adjectivally some- 
times of attempts to catch or win popular favor. 

3 Paine was, of course, well aware of this. He says, “A French bastard, land- 
ing with an armed banditti, and establishing himself king of England against the 
consent of the natives, is in plain terms a very paltry rascally original.” He does 
not press the point, however, nor in view of his purpose should he be expected to 
do so. 

4 Francis Parkman (1823-1893). American historian and author. Among the 
many works he wrote or edited, a few of the most popular were: The California 
and Oregon Trail (1849), History of the Conspiracy of Pontiac (1851), and The Dis- 
covery of the Great West (1869). 

5 In Rights of Man, Paine is as explicit about this doctrine as the Declaration 
is; and in several places throughout his pamphlets, he asserts that all civil rights 
are founded on natural rights, and proceed from them. 

Aristotle, confusing the idea of the State with the idea of government, thought 
the State originated out of the natural grouping of the family. Other Greek phi- 
losophers, labouring under the same confusion, somewhat anticipated Rousseau 
in finding its origin in the social nature and disposition of the individual; while an 
opposing school, which held that the individual is naturally antisocial, more or 
less anticipated Hobbes by finding it in an enforced compromise among the anti- 
social tendencies of individuals. Another view, implicit in the doctrine of Adam 
Smith, is that the State originated in the association of certain individuals who 
showed a marked superiority in the economic virtues of diligence, prudence and 
thrift. The idealist philosophers, variously applying Kant’s transcendentalism to 
the problem, came to still different conclusions; and one or two other views rather 
less plausible, perhaps, than any of the foregoing, have been advanced. 


The root-trouble with all these views is not precisely that they are conjec- 
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tural, but that they are based on incompetent observation. They miss the invari- 
able characteristic marks that the subject presents; as, for example, until quite 
lately, all views of the origin of malaria missed the invariable ministrations of the 
mosquito, or as opinions about the bubonic plague missed the invariable mark of 
the rat parasite. It is only within the last half century that the historical method has 
been applied to the problem of the State.6 This method runs back the phenomenon 
f the State to its first appearance in documented history, observing its in 
variable characteristic marks, and drawing inferences as indicated. There are so 
many clear intimations of this method in earlier writers—one finds them as far ba 
kas Strabo—that one wonders why its systematic application was so long deferred; - 
but in all such cases, as with malaria and typhus, when the characteristic mark is o- 
nce determined, it is so obvious that one always wonders why it was so long unnotic- 
ed. Perhaps, in the case of the State, the best one can say is that the cooperatio 
of the Zeitgeist was necessary, and that it could be had no sooner. The posit 

ive testimony of history is that the State invariably had its origin in conquest 
nd confiscation. No primitive State known 

history originated in any other manner.7 On the negative side, it has been- 
proved beyond peradventure that no primitive State could possibly have had any oth 
r origin.8 Moreover, the sole invariable characteristic of the State is the econo 
ic exploitation of one class by another. In this sense, every State known to hist 
ry isaclass-State. Oppenheimer defines the State, in respect ofits origin, as an inst- 
itution “forced ona defeated group by a conquering group, with a view only to syst 
matizing the domination of the conquered by the conquerors, and safeguarding itse 
f against insurrection from within and attack from without. This domination had- 
no other final purpose than the economic exploitation of the conquered group by the vi 
torious group.” An American statesman, John Jay,9 accomplished the respectab 
e feat of compressing the whole doctrine of conquest into a single sentence. “Natio- 
ns in general,” he s 

d, “will go to war whenever there is a prospect of getting something by it- 
.” Any considerable economic accumulation, or any considerable body of natural 
resources, is an incentive to conquest. The primitive technique was that of raiding 
the coveted possessions, appropriating them entire, and either exterminating the 
possessors, or dispersing them beyond convenient reach. Very early, however, it 
was seen to be in general more profitable to reduce the possessors to depen- 
dence, and use them as labour motors; and the primitive technique was accord- 
ingly modified. Under special circumstances, where this exploitation was either 
impracticable or unprofitable, the primitive technique is even now occasionally 
revived, as by the Spaniards in South America, or by ourselves against the Indi- 
ans. But these circumstances are exceptional; the modified technique has been in 
use almost from the beginning, and everywhere its first appearance marks the 
origin of the State. Citing Ranke’s observations on the technique of the raiding 
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herdsmen, the Hyksos, who established their State in Egypt about B.C. 2000, 
Gumplowicz remarks that Ranke’s words very well sums up the political history of 
mankind. 

Indeed, the modified technique never varies. “Everywhere we see a mili- 
tant group of fierce men forcing the frontier of some more peaceable people, 
settling down upon them and establishing the State, with themselves as an aris- 
tocracy. In Mesopotamia, irruption succeeds irruption, State succeeds State, 
Babylonians, Amoritans, Assyrians, Arabs, Medes, Persians, Macedonians, 
Parthians, Mongols, Seldshuks, Tatars, Turks; in the Nile valley, Hyksos, Nubians, 
Persians, Greeks, Romans, Arabs, Turks; in Greece, the Doric States are specific 
examples; in Italy, Romans, Ostrogoths, Lombards, Franks, Germans; in Spain, 
Carthaginians, Visigoths, Arabs; in Gaul, Romans, Franks, Burgundians, Normans; 
in Britain, Saxons, Normans.” Everywhere we find the political organization pro- 
ceeding from the same origin, and presenting the same mark of intention, namely: 
the economic exploitation of a defeated group by a conquering group. 

Everywhere, that is, with but the one significant exception. Wherever eco- 
nomic exploitation has been for any reason either impracticable or unprofitable, 
the State has never come into existence; government has existed, but the State, 
never. The American hunting tribes, for example, whose organization so puzzled 
our observers, never formed a State, for there is no way to reduce a hunter to 
economic dependence and make him hunt for you.10 Conquest and confiscation 
were no doubt practicable, but no economic gain would be got by it, for confisca- 
tion would give the aggressors but little beyond what they already had; the most 
that could come of it would be the satisfaction of some sort of feud. For like rea- 
sons, primitive peasants never formed a State. The economic accumulations of 
their neighbours were too slight and too perishable to be interesting;11 and es- 
pecially with the abundance of free land about, the enslavement of their neighbours 
would be impracticable, if only for the police problems involved.12 

It may now be easily seen how great the difference is between the institu- 
tion of government, as understood by Paine and the Declaration of Independence, 
and the institution of the State. Government may quite conceivably have origi- 
nated as Paine thought it did, or Aristotle, or Hobbes, or Rousseau; whereas the 
State not only never did originate in any of those ways, but never could have done 
so. The nature and intention of government, as adduced by Parkman, Schoolcraft 
and Spencer, are social. Based on the idea of natural rights, government secures 
those rights to the individual by strictly negative intervention, making justice 
costless and easy of access; and beyond that it does not go. The State, on the other 
hand, both in its genesis and by its primary intention, is purely antisocial. It is not 
based on the idea of natural rights, but on the idea that the individual has no rights 
except those that the State may provisionally grant him. It has always made jus- 
tice costly and difficult of access, and has invariably held itself above justice and 
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common morality whenever it could advantage itself by so doing.13 So far from 
encouraging a wholesome development of social power, it has invariably, as Madi- 
son said, turned every contingency into a resource for depleting social power 
and enhancing State power.14 

As Dr. Sigmund Freud has observed, it can not even be said that the State 
has ever shown any disposition to suppress crime, but only to safeguard its own 
monopoly of crime. In Russia and Germany, for example, we have lately seen the 
State moving with great alacrity against infringement of its monopoly by private 
persons, while at the same time exercising that monopoly with unconscionable 
ruthlessness. Taking the State wherever found, striking into its history at any point, 
one sees no way to differentiate the activities of its founders, administrators and 
beneficiaries from those of a professional criminal class. 

6 By Gumplowicz, professor at Graz, and after him, by Oppenheimer, pro- 
fessor of politics at Frankfort. I have followed them throughout this section. The 
findings of these Galileos are so damaging to the prestige that the State has ev- 
erywhere built up for itself that professional authority in general has been very 
circumspect about approaching them, naturally preferring to give them a wide 
berth; but in the long run, this is a small matter. 

Honourable and distinguished exceptions appear in Vierkandt, Wilhelm 
Wundt, and the revered patriarch of German economic studies, Adolf Wagner. 

T An excellent example of primitive practice, effected by modern technique, 
is furnished by the new State of Manchoukuo, and another bids fair to be furnished 
in consequence of the Italian State’s operations in Ethiopia. 

8 The mathematics of this demonstration are extremely interesting. A re- 
sume of them is given in Oppenheimer’s treatise Der Staat, ch. 1, and they are 
worked out in full in his Theorie der Reinen und Politischett Oekonomie. 

9 John Jay may be most remembered for stating “Let it be remembered that 
civil liberty consist, not in a right to every man to do just what he pleases, but it 
consists in an equal right to all citizens to have, enjoy, and do, in peace, security 
and without molestation, whatever the equal and constitutional laws of the coun- 
try admit to be consistent with the public good.” In 1782, a party consisting of 
Benjamin Franklin, John Adams, & John Jay, met British commissioner Richard 
Oswald in Paris, France for the formal negotiation of a peace treaty between Brit- 
ain & the United States. The delegates were sent with specific instructions: to in- 
sist only on the Independence of the United States, deferring in all other matters 
to the French. The treaty that resulted was a better settlement than the U.S. Con- 
gress could ever have hoped for. Britain guaranteed the independence of the 
United States, ceded all of the territory east of the Mississippi River (except for 
Florida, which belonged to Spain), and gave the Americans valuable fishing rights 
in the North Atlantic. 
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The Judiciary Act that established a federal court system was signed into 
law by George Washington on September 24th, 1789. He forwarded to the Senate 
a list of appointments including that of John Jay as the first chief justice of the Su- 
preme court. The appointments were confirmed two days later. Three cases ap- 
peared during the justiceship of John Jay. The last case over which Jay presided 
involved the jurisdiction of foreign powers on U.S. soil. Glass vs. Sloop Betsy con- 
cerned the interests of American and Swedish owners of a ship against the gov- 
ernment of France. French privateers had impounded the ship and presented it to 
the French council in Baltimore as a prize for the French government. The owners 
sought the protection of the federal court. This was a very tricky case involving 
international politics and the doctrine of neutrality on the high seas. The Justices 
ruled that a council representing a foreign government had no jurisdiction in the 
United States “without positive stipulation of a treaty.” 

10 Except, of course, by preemption of the land under the State-system of 
tenure, but for occupational reasons this would not be worth a hunting tribe’s at- 
tempting. Bicknell, the historian of Rhode Island, suggests that the troubles over 
Indian treaties arose from the fact that the Indians did not understand the State- 
system of land tenure, never having had anything like it; their understanding was 
that the whites were admitted only to the same communal use of land that they 
themselves enjoyed. It is interesting to remark that the settled fishing tribes of the 
Northwest formed a State. Their occupation made economic exploitation both prac- 
ticable and profitable, and they resorted to conquest and confiscation to intro- 
duce it. 

11 It is strange that so little attention has been paid to the singular immunity 
enjoyed by certain small and poor peoples amidst great collisions of State inter- 
est. Throughout the late war, for example, Switzerland, which has nothing worth 
stealing, was never raided or disturbed. 

12 Karl Marx’s chapter on colonization is interesting in this connection, es- 
pecially for his observation that economic exploitation is impracticable until ex- 
propriation from the land has taken place. Here he is in full agreement with the 
whole line of fundamental economists; from Turgot, Franklin and John Taylor, down 
to Theodor Hertzka and Henry George. Marx, however, apparently did not see 
that his observation left him with something of a problem on his hands, for he 
does little more with it than record the fact. 

13 John Bright said he had known the British Parliament to do some good 
things, but never knew it to do a good thing merely because it was a good thing. 

14 Madison’s Reflections, I. 


Such are the antecedents of the institution which is everywhere now so busily 
converting social power by wholesale into State power.15 The recognition of them 
goes along way towards resolving most, ifnot all, ofthe apparent anomalies which 
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the conduct of the modern State exhibits. It is of great help, for example, in ac- 
counting for the open and notorious fact that the State always moves slowly and 
grudgingly towards any purpose that accrues to society’s advantage, but moves 
rapidly and with alacrity towards one that accrues to its own advantage; nor does 
it ever move towards social purposes on its own initiative, but only under heavy 
pressure, while its motion towards antisocial purposes is self-sprung. 

Englishmen of the last century remarked this fact with justifiable anxiety, as 
they watched the rapid depletion of social power by the British State. One of them 
was Herbert Spencer, who published a series of essays which were subsequently 
put together in a volume called The Man versus the State. With our public affairs 
in the shape they are, it is rather remarkable that no American publicist has im- 
proved the chance to reproduce these essays verbatim, merely substituting illus- 
trations drawn from American history for those which Spencer draws from English his- 
tory. If this were properly done, it would make one of the most pertinent and use- 
ful works that could be produced at this time.16 These essays are devoted to examin 
ng the several aspects of the contemporary growth of State power in England. Int 
e essay called Over-legislation, Spencer remarks the fact so notoriously common 
in our experience,17 that wh 

State power is applied to social purposes, its action is invariably “slow, stu- 
pid, extravagant, unadaptive, corrupt and obstructive.” He devotes several para- 
graphs to each count, assembling a complete array of proof. When he ends, dis- 
cussion ends; there is simply nothing to be said. He shows further that the State 
does not even fulfil efficiently what he calls its “unquestionable duties” to society; 
it does not efficiently adjudge and defend the individual’s elemental rights. This 
being so—and with us this too is a matter of notoriously common experience— 
Spencer sees no reason to expect that State power will be more efficiently ap- 
plied to secondary social purposes. “Had we, in short, proved its efficiency as 
judge and defender, instead of having found it treacherous, cruel, and anxiously 
to be shunned, there would be some encouragement to hope other benefits at its 
hands.” 

Yet, he remarks, it is just this monstrously extravagant hope that society is 
continually indulging; and indulging in the face of daily evidence that it is illu- 
sory. He points to the anomaly which we have all noticed as so regularly pre- 
sented by newspapers. Take up one, says Spencer, and you will probably find a 
leading editorial “exposing the corruption, negligence or mismanagement of soi- 
ree State department. Cast your eye down the next column, and it is not unlikely 
that you will read proposals for an extension of State supervision.” 18 “Thus, while 
every day chronicles a failure, there daily reappears the belief that it needs but 
an Act of Parliament and a staff of officers to effect any end desired.19 Nowhere is 
the perennial faith of mankind better seen.” 
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It is unnecessary to say that the reasons which Spencer gives for the antiso- 
cial behaviour of the State are abundantly valid, but we may now see how power- 
fully they are reinforced by the findings of the historical method; a method which 
had not been applied when Spencer wrote his series. These findings being what 
they are, itis manifest that the conduct which Spencer complains of is strictly his- 
torical. When the town-dwelling merchants of the eighteenth century displaced 
the landholding nobility in control of the State’s mechanism, they did not change 
the State’s character; they merely adapted its mechanism to their own special in- 
terests, and strengthened it immeasurably.20 The merchant-State remained an an 
isocial institution, a pure class-State, like the State of the nobility; its inte 
tion and function remained unchanged, save for the adaptations necessary to suit 

e new order of interests that it was thenceforth to serve. Therefore in it 

flagrant disservice of social purposes, for which Spencer arraigns it, the State 
was acting strictly in character. Spencer does not discuss what he calls “the pere 
nial faith of mankind” in State action, but contents himself with elaborating the 
sententious observation of Guizot, that “a belief in the sovereign power of pol 
tical machinery” is nothing less than “a gross delusion.” This faith is chiefly an effe 
t of the immense prestige which the State has diligently built up for itself in 
he century or more since the doctrine of jure divino [divine law] rulership gave wa 
. We need not consider the various instruments that the State employs in buil 
ing up its prestige; most of them are well known, and their uses well understood. 

However, there is one instrument which is, in a sense, peculiar to the re- 
publican State. Republicanism permits the individual to persuade himself that the 
State is his creation, that State action is his action, that when it expresses itself it 
expresses him, and when it is glorified, he is glorified. The republican State en- 
courages this persuasion with all its power, aware that it is the most efficient in- 
strument for enhancing its own prestige. Lincoln’s phrase, “of the people, by the 
people, for the people” was probably the most effective single stroke of propa- 
ganda ever made in behalf of republican State prestige. 

Thus, the individual’s sense of his own importance inclines him strongly to 
resent the suggestion that the State is, by nature, antisocial. He looks on its fail- 
ures and misfeasances with somewhat the eye of a parent, giving it the benefit of 
a special code of ethics. Moreover, he has always the expectation that the State 
will learn by its mistakes, and do better. Granting that its technique with social 
purposes is blundering, wasteful and vicious—even admitting, with the public 
official whom Spencer cites, that wherever the State is, there is villainy—he sees 
no reason why, with an increase of experience and responsibility, the State should 
not improve. 

Something like this appears to be the basic assumption of collectivism. But 
let the State confiscate all social power, and its interests will become identical 
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with those of society. Granting that the State is of antisocial origin, and that it has 
borne a uniformly antisocial character throughout its history, let it but extinguish 
social power completely, and its character will change; it will merge with society, 
and thereby become society’s efficient and disinterested organ. The historic State, 
in short, will disappear and government only will remain. It is an attractive idea; 
the hope of its being somehow translated into practice is what, only so few years 
ago, made “the Russian experiment” so irresistibly fascinating to generous spir- 
its who felt themselves hopelessly State-ridden. A closer examination of the State’s 
activities, however, will show that this idea, attractive though it may be, goes to 
pieces against the iron law of fundamental economics; that man tends always to 
satisfy his needs and desires with the least possible exertion. Let us see how this 
is SO. 

15 In this country, the condition of several socially-valuable industries seems, 
at the moment, to be a pretty fair index of this process. The State’s positive inter- 
ventions have so far depleted social power, that by all accounts these particular 
applications of it are on the verge of being no longer practicable. In Italy, the 
State now absorbs fifty per cent of the total national income. Italy appears to be 
rehearsing her ancient history in something more than a sentimental fashion, for 
by the end of the second century, social power had been so largely transmuted 
into State power that nobody could do any business at all. There was not enough 
social power left to pay the State’s bills. 

16 It seems a most discreditable thing that this century has not seen pro- 
duced in America an intellectually respectable presentation of the complete case 
against the State’s progressive confiscations of social power; a presentation, that 
is, which bears the mark of having sound history and a sound philosophy behind 
it. Mere interested touting of “rugged individualism” and agonized fustian about 
the constitution are so specious, so frankly unscrupulous, that they have become 
contemptible. Consequently, collectivism has easily had all the best of it, intellec- 
tually, and the results are now apparent. Collectivism has even succeeded in foist- 
ing its glossary of arbitrary definitions upon us; we all speak of our economic 
system, for instance, as “capitalist,” when there has never been a system, nor can 
one be imagined, that is not capitalist. By contrast, when British collectivism un- 
dertook to deal, say with Lecky, Bagehot, Professor Huxley and Herbert Spencer, 
it got full change for its money. Whatever steps Britain has taken towards collec- 
tivism, or may take, it at least has had all the chance in the world to know pre- 
cisely where it was going, which we have not had. 

17 Yesterday, I passed over a short stretch of new road built by State power, 
applied through one of the grotesque alphabetical tentacles of our bureaucracy. 
It cost $87,348.56. Social power, represented by a contractor’s figure in competi- 
tive bidding, would have built it for $38,668.20, a difference of one hundred per 
cent! 
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18 All the newspaper comments that I have read concerning the recent 
marine disasters that befell the Ward Line have, without exception, led up to just 
such proposals! 

19 Our recent experiences with prohibition might be thought to have sug- 
gested this belief as fatuous, but apparently they have not done so. 

20 This point is well discussed by the Spanish philosopher Ortega y Gasset, 
The Revolt of the Masses, ch. XIII (English translation), in which he does not scruple 
to say that the State’s rapid depletion of social power is “the greatest danger that 
today threatens civilization.” He also gives a good idea of what may be expected 
when a third, economically composite, class in turn takes over the mechanism of 
the State, as, the merchant class took it over from the nobility. Surely no better 
forecast could be made of what is taking place in this country at the moment, than 
this: “The mass-man does in fact believe that he is the State, and he will tend more 
and more to set its machinery working, on whatsoever pretext, to crush beneath it 
any creative minority which disturbs it in any order of things; in politics, in ideas, 
in industry.” 

There are two methods, or means, and only two, whereby man’s needs and 
desires can be satisfied. One is the production and exchange of wealth; this is the 
economic means.21 The other is the uncompensated appropriation of wealth pro- 
duced by others; this is the political means. The primitive exercise of the political 
means was, as we have seen, by conquest, confiscation, expropriation, and the 
introduction of a slave economy. The conqueror parceled out the conquered ter- 
ritory among beneficiaries, who thenceforth satisfied their needs and desires by 
exploiting the labour of the enslaved inhabitants.22 The feudal-State, and the 
merchant-State, wherever found, merely took over and developed successively 
the heritage of character, intention and apparatus of exploitation which the primi- 
tive State transmitted to them; they are, in essence, merely higher integrations of 
the primitive State. 

The State, whether primitive, feudal or merchant, is the organization of the 
political means. Now, since man tends always to satisfy his needs and desires with 
the least possible exertion, he will employ the political means whenever he can, 
exclusively, if possible; otherwise, in association with the economic means. He 
will, at the present time, that is, have recourse to the State’s modern apparatus of 
exploitation; the apparatus of tariffs, concessions, rent monopoly, and the like. It 
is amatter of the commonest observation that this is his first instinct. So long, there- 
fore, as the organization of the political means is available—so long as the highly 
centralized bureaucratic State stands as primarily a distributor of economic ad- 
vantage, an arbiter of exploitation, so long will that instinct effectively declare 
itself. A proletarian State would merely, like the merchant-State, shift the incidence 
of exploitation, and there is no historic ground for the presumption that a collec- 
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tivist State would be in any essential respect unlike its predecessors;23 as we are 
beginning to see, “the Russian experiment” has amounted to the erection of a 
highly centralized bureaucratic State upon the ruins of another, leaving the entire 
apparatus of exploitation intact and ready for use. Hence, in view of the law of 
fundamental economics just cited, the expectation that collectivism will alter the 
essential character of the State appears appreciably illusory. 

Thus the findings arrived at by the historical method amply support the 
immense body of practical considerations brought forward by Spencer against 
the State’s inroads upon social power. When Spencer concludes that “in State or- 
ganizations, corruption is unavoidable,” the historical method abundantly shows 
cause why, in the nature of things, this should be expected—vilescit origine tali. 
When Freud comments on the shocking disparity between State ethics and pri- 
vate ethics—and his observations on this point are most profound and searching 
- the historical method at once supplies the best of reasons why that disparity 
should be looked for. 24 When Ortega y Gasset says that “Statism is the higher 
form taken by violence and direct action, when these are set up as standards,” the 
historical method enables us to perceive at once that his definition is precisely 
that which one would make a priori [a priority]. 

The historical method, moreover, establishes the important fact that, as in 
the case of tabetic or parasitic diseases, the depletion of social power by the State 
can not be checked after a certain point of progress is passed. History does not 
show an instance where, once beyond this point, this depletion has not ended in 
complete and permanent collapse. In some cases, disintegration is slow and pain- 
ful. Death set its mark on Rome at the end of the second century, but she dragged 
out a pitiable existence for some time after the Antonines. Athens, on the other 
hand, collapsed quickly. Some authorities think that Europe is dangerously near 
that point, if not already past it; but contemporary conjecture is probably w 
thout much value. That point may have been reached in America, and it may not; 
again, certainty is unattainable — plausible arguments may be made either way. 
Of two things, however, we may be certain: the first is, that the rate of America’s 
approach to that point is being prodigiously accelerated; and the second is, that 
there is no evidence of any disposition to retard it, or any intelligent apprehen- 
sion of the danger which that acceleration betokens. 

Editor’s Note: Annotated reprints of the entire series of Spencer’s essays, 
The Man versus the State, are available from the Christian Common Law Institute. 
Most of this chapter was derived from Spencer’s manuscript. 

21 Oppenheimer, Der Staat, ch. I. Services are also, of course, a subject of 
economic exchange. 

22 In America, where the native huntsmen were not exploitable, the benefi- 
ciaries— the Virginia Company, Massachusetts Company, Dutch West India Com- 
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pany, the Calverts, etc.—followed the traditional method of importing exploit- 
able human material, under bond, from England and Europe, and also established 
the chattel-slave economy by importations from Africa. The best exposition of this 
phase of our history is in Beard’s Rise of American Civilization, Vol. I, pp. 103-109. 
At a later period, enormous masses of exploitable material imported themselves 
by immigration; Valentine’s Manual for 1859 says that in the period 1847-1858, 
2,486,463 immigrants passed through the port of New York. This competition 
tended to depress the slave economy in the industrial sections of the country, and 
to supplant it with a wage economy. It is noteworthy that public sentiment in those 
regions did not regard the slave economy as objectionable until it could no longer 
be profitably maintained. 

23 Supposing, for example, that Mr. Norman Thomas and a solid collectivist 
Congress, with a solid collectivist Supreme Court, should presently fall heir to 
our enormously powerful apparatus of exploitation, it needs no great stretch of 
imagination to forecast the upshot. 

24 In April, 1933, the American State issued half a billion dollars’ worth of 
bonds of small denominations to attract investment by poor persons. It promised 
to pay these, principal and interest, in gold of the then existing value. Within three 
months, the State repudiated that promise. Such an action by an individual would, 
as Freud says, dishonour him forever, and mark him as no better than a knave. 
Done by an association of individuals, it would put them in the category of a pro- 
fessional criminal class. 

Chapter Three 

In considering the State’s development in America, it is important to keep 
in mind the fact that America’s experience of the State was longer during the colo- 
nial period than during the period of American independence; the period of 1607- 
1776 was longer than the period of 1776-1935. Moreover, the colonists came here 
full grown, and had already a considerable experience of the State in England 
and Europe before they arrived; and for purposes of comparison, this would ex- 
tend the former period by a few years, say at least fifteen. It would probably be 
safe to put it that the American colonists had twenty-five years longer experience 
of the State than citizens of the United States have had. 

Their experience, too, was not only longer, but more varied. The British 
State, the French, Dutch, Swedish and Spanish States, were all established here. 
The separatist English dissenters, who landed at Plymouth, had lived under the 
Dutch State as well as under the British State. When James I made England too 
uncomfortable for them to live in, they went to Holland; and many of the institu- 
tions which they subsequently set up in New England, and which were later incor- 
porated into the general body of what we call “American institutions,” were actu- 
ally Dutch, though commonly—almost invariably— we accredit them to England. 


65 


ENEMY OF THE STATE 


They were for the most part Roman-Continental in their origin, but they were trans- 
mitted here from Holland, not from England.1 No such institutions existed in En- 
gland at that time, and hence the Plymouth colonists could not have seen them 
there; they could have seen them only in Holland, where they did exist. 

Our colonial period coincided with the period of revolution and readjust- 
ment in England, referred to in the preceding chapter, when the British merchant- 
State was displacing the feudal State, consolidating its own position, and shifting 
the incidence of economic exploitation. These revolutionary measures gave rise 
to an extensive review of the general theory on which the feudal State had been 
operating. The earlier Stuarts governed on the theory of monarchy by divine right. 
The State’s economic beneficiaries were answerable only to the monarch, who 
was theoretically answerable only to God; he had no responsibilities to society at 
large, save such as he chose to incur, and these only for the duration of his plea- 
sure. In 1607, the year of the Virginia colony’s landing at Jamestown, John Cowell, 
regius professor of civil law at the University of Cambridge, laid down the doc- 
trine that the monarch “is above the law by his absolute power, and though for the 
better and equal course in making laws he does admit the Three Estates unto Coun- 
cil, yet this in divers learned men’s opinions is not of constraint, but of his own 
benignity, or by reason of the promise made upon oath at the time of his corona- 
tion.” 

This doctrine, which was elaborated to the utmost in the extraordinary work 
called Patriarcha, by Sir Robert Filmer, was all well enough so long as the line of 
society’s stratification was clear, straight and easily drawn. The feudal State’s eco- 
nomic beneficiaries were virtually a close corporation; a compact body consist- 
ing of a Church hierarchy and a titled group of hereditary, large-holding landed 
proprietors. In respect of interests, this body was extremely homogeneous, and 
their interests, few in number, were simple in character and easily defined. With 
the monarch, the hierarchy, and a small, closely limited nobility above the line of 
stratification, and an undifferentiated populace below it, this theory of sovereignty 
was passable; it answered the purposes of the feudal State as well as any. 

But the practical outcome of this theory did not, and could not, suit the pur- 
poses of the rapidly growing class of merchants and financiers. They wished to 
introduce a new economic system. Under feudalism, production had been, as a 
general thing, for use, with the incidence of exploitation falling largely on a peas- 
antry. The State had by no means always kept its hands off trade, but it had never 
countenanced the idea that its chief reason for existence was, as we say, “to help 
business.” The merchants and financiers, however, had precisely this idea in mind. 
They saw the attractive possibilities of production for profit, with the incidence of 
exploitation gradually shifting to an industrial proletariat. They also saw, how- 
ever, that to realize all these possibilities, they must get the State’s mechanism to 
working as smoothly and powerfully on the side of “business” as it had been work- 
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ing on the side of the monarchy, the Church, and the large-holding landed pro- 
prietors. This meant capturing control of this mechanism, and so altering and adapt- 
ing it as to give themselves the same free access to the political means as was 
enjoyed by the displaced beneficiaries. The course by which they accomplished 
this is marked by the Civil War, the dethronement and execution of Charles I, the 
Puritan protectorate, and the revolution of 1688. 

This is the actual inwardness of what is known as the Puritan movement in 
England. It had a quasi-religious motivation — speaking strictly, an ecclesiological 
motivation — but the paramount practical end towards which it tended was a 
repartition of access to the political means. It is a significant fact, though seldom 
noticed, that the only tenet with which Puritanism managed to evangelize equally 
the non-Christian and Christian world of English bred civilization is its tenet of 
work, its doctrine that work is, by God’s express will and command, a duty; in- 
deed almost, if not quite, the first and most important of man’s secular duties. This 
erection of labour into a Christian virtue per se, this investment of work with a 
special religious sanction, was an invention of Puritanism; it was something never 
heard of in England before the rise of the Puritan State. The only doctrine antedat- 
ing it presented labour as the means to a purely secular end; as Cranmer’s di- 
vines put it, “that I may learn and labour truly to get mine own living.” There is no 
hint that God would take it amiss if one preferred to do little work and put up with 
a poor living, for the sake of doing something else with one’s time. Perhaps the 
best witness to the essential character of the Puritan movement in England and 
America is the thoroughness with which its doctrine of work has pervaded both 
literatures, all the way from Cromwell’s letters to Carlyle’s panegyric and 
Longfellow’s verse. 

But the merchant-State of the Puritans was like any other; it followed the 
standard pattern. It originated in conquest and confiscation, like the feudal State 
which it displaced, the only difference being that its conquest was by civil war 
instead of foreign war. Its object was the economic exploitation of one class by 
another; for the exploitation of feudal serfs by a nobility, it proposed only to sub- 
stitute the exploitation of a proletariat by enterprisers. Like its predecessor, the 
merchant-State was purely an organization of the political means, a machine for 
the distribution of economic advantage, but with its mechanism adapted to the 
requirements of a more numerous and more highly differentiated order of ben- 
eficiaries; a class, moreover, whose numbers were not limited by heredity or by 
the sheer arbitrary pleasure of a monarch. 

The process of establishing the merchant-State, however, necessarily 
brought about changes in the general theory of sovereignty. The bald doctrine of 
Cowell and Filmer was no longer practicable; yet any new theory had to find room 
for some sort of divine sanction, for the habit of men’s minds does not change 
suddenly, and Puritanism’s alliance between religious and secular interests was 
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extremely close. One may not quite put it that the merchant-enterprisers made 
use of religious fanaticism to pull their chestnuts out of the fire; the religion 
sts had sound and good chestnuts of their own to look after. They had plenty of rab 
dnonsense to answer for, plenty of sour hypocrisy, plenty of vicious fanaticism; whe- 
never we think of seventeenth-century British Puritanism, we think of Hugh Pete 
s, of Praise God Barebones, of Cromwell’s iconoclasts “smashing the mighty big angel- 
s in glass.” But behind all this untowardness, there was in the religionists a bod 
of sound conscience, soundly and justly outraged; and no doubt, though mixed 
with an intolerable deal of unscrupulous greed, there was on the part of th 
merchant-enterprisers a sincere persuasion that what was good for business was 
ood for society. Taking Hampden’s conscience as representative, one would say that 
it oper 

ed under the limitations set by nature upon the typical sturdy Bucking- 
hamshire squire; the mercantile conscience was 1 

ewise ill-informed, and likewise set its course with a hard, dogged, provi 
cial stubbornness. Still, the alliance of the two bodies of conscience was no 
without some measure of respectability. No doubt, for example, Hampden regarded - 
the State controlled episcopacy to some extent objectively, as unscriptural in 
theory, and a tool of Antichrist in prac 

ce; and no doubt, too, the mercantile conscience, with the disturbing vi 
sion of William Laud in view, might have found State managed episcopacy 
objectionable on other grounds than those of special interest. The merchant-Stat- 
e’s political rationale had to respond to the pressure of a growing individualism. 
The spirit of individualism appeared in the latter half of the sixteenth century; 
probably—as well as such obscure origins can be determined—as a byproduct 
of the Continental revival of learning, or, it may be, specifically as a byproduct of 
the Reformation in Germany. It was long, however, in gaining force enough to 
make itself count in shaping political theory. The feudal State could take no ac- 
count of this spirit; its stark regime of status was operable only where there was 
no great multiplicity of diverse economic interests to be accommodated, and 
where the sum of social power remained practically stable. Under the British feu- 
dal State, one large-holding landed proprietor’s interest was much like another’s, 
and one bishop’s or clergyman’s interest was about the same in kind as another’s. 
The interests of the monarchy and court were not greatly diversified, and the sum 
of social power varied but little from time to time. Hence an economic class soli- 
darity was easily maintained; access upward from one class to the other was eas- 
ily blocked, so easily that very few positive State-interventions were necessary to 
keep people, as we say, in their place; or as Cranmer’s divines put it, to keep 
them doing their duty in that station of life unto which it had pleased God to call 
them. Thus the State could accomplish its primary purpose, and still afford to re- 
main relatively weak. It could normally, that is, enable a thoroughgoing economic 
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exploitation with relatively little apparatus of legislation or of personnel.2 

The merchant-State, on the other hand, with its ensuing regime of contract, 
had to meet the problem set by a rapid development of social power, and a mul- 
tiplicity of economic interests. Both these tended to foster and stimulate the spirit 
of individualism. The management of social power made the merchant-enterpriser 
feel that he was quite as much somebody as anybody, and that the general order 
of interest which he represented—and in particular his own special fraction of 
that interest—was to be regarded as most respectable, which hitherto it had not 
been. In short, he had a full sense of himself as an individual, which on these 
grounds he could of course justify beyond peradventure. The aristocratic dispar- 
agement of his pursuits, and the consequent stigma of inferiority which had been 
so long fixed upon the “base mechanical,” exacerbated this sense, and rendered 
it at its best assertive, and at, its worst, disposed to exaggerate the characteristic 
defects of his class as well as its excellences, and lump them off together in a new 
category of social virtues—its hardness, ruthlessness, ignorance and vulgarity at 
par with its commercial integrity, its shrewdness, diligence and thrift. Thus the 
fully developed composite type of merchant-enterpriser-financier might be said 
to run all the psychological gradations between the brothers Cheeryble at one 
end of the scale, and Mr. Gradgrind, Sir Gorgius Midas and Mr. Bottles at the other. 

This individualism fostered the formulation of certain doctrines which, in 
one shape or another, found their way into the official political philosophy of the 
merchant-State. Foremost among these were the two which the Declaration of In- 
dependence lays down as fundamental: the doctrine of natural rights, and; the 
doctrine of popular sovereignty. In a generation which had exchanged the au- 
thority of a pope for the authority of a book— or rather, the authority of unlimited 
private interpretation of a book—there was no difficulty about finding ample Scrip- 
tural sanction for both these doctrines. The interpretation of the Bible, like the 
judicial interpretation of a constitution, is merely a process by which, as a con- 
temporary of Bishop Butler said, anything may be made to mean anything; and in 
the absence of a coercive authority, papal, conciliar or judicial, any given inter- 
pretation finds only such acceptance as may, for whatever reason, be accorded it. 
Thus the episode of Eden, the parable of the talents, the Apostolic injunction against 
being “slothful in business,” were a warrant for the Puritan doctrine of work; they 
brought the sanction of Scripture and the sanction of economic interest into com- 
plete agreement, uniting the religionist and the merchant-enterpriser in the bond 
ofa common intention. Thus, again, the view of man as made in the image of God, 
made only a little lower than the angels, the subject of so august a transaction as 
the Atonement, quite corroborated the political doctrine of his endowment by his 
Creator with certain rights unalienable by Church or State. While the merchant- 
enterpriser might hold with Mr. Jefferson that the truth of this political doctrine is 
self-evident, its Scriptural support was yet of great value as carrying an implica- 
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tion of human nature’s dignity which braced his more or less diffident and self- 
conscious individualism; and the doctrine that so dignified him might easily be 
conceived of as dignifying his pursuits. Indeed, the Bible’s endorsement of the 
doctrine of labour and the doctrine of natural rights was really his charter for re- 
habilitating “trade” against the disparagement that the regime of status had put 
upon it, and for investing it with the most brilliant lustre of respectability. 

In the same way, the doctrine of popular sovereignty could be mounted on 
impregnable Scriptural ground. Civil society was an association of true believers 
functioning for common secular purposes; and its right of self-government with 
respect to these purposes was God given. If, on the religious side, all believers 
were priests, then on the secular side they were all sovereigns; the notion of an 
intervening jure divino [divine right] monarch was as repugnant to Scripture as 
that of an intervening jure divino pope— witness the Israelite commonwealth upon 
which monarchy was visited as explicitly a punishment for sin. Civil legislation 
was supposed to interpret and particularize the laws of God as revealed in the 
Bible, and its administrators were responsible to the congregation in both its reli- 
gious and secular capacities. Where the revealed law was silent, legislation was 
to be guided by its general spirit, as best this might be determined. These prin- 
ciples obviously left open a considerable area of choice; but hypothetically, the 
range of civil liberty and the range of religious liberty had a common boundary. 

This religious sanction of popular sovereignty was agreeable to the mer- 
chant-enterpriser; it fell in well with his individualism, enhancing considerably 
his sense of personal dignity and consequence. He could regard himself as by 
birthright not only a free citizen ofa heavenly commonwealth, but also a free elector 
in an earthly commonwealth fashioned, as nearly as might be, after the heavenly 
pattern. The range of liberty permitted him in both qualities was satisfactory; he 
could summon warrant of Scripture to cover his undertakings both here and here- 
after. As far as this present world’s concerns went, his doctrine of labour was Scrip- 
tural, his doctrine of master and servant was Scriptural— even bond-service, even 
chattel-service was Scriptural; his doctrine of a wage economy, of money lend- 
ing—again the parable of the talents—both were Scriptural. What especially rec- 
ommended the doctrine of popular sovereignty to him on its secular side, how- 
ever, was the immense leverage it gave for ousting the regime of status to make way 
for the regime of contract; in a word, for displacing the feudal State and - 
bringing in the merchant-State. 

But interesting as these two doctrines were, their actual application was a 
matter of great difficulty. On the religious side, the doctrine of natural rights had 
to take account of the unorthodox. Theoretically it was easy to dispose of them. 
The separatists, for example, such as those who manned the Mayflower, had lost 
their natural rights in the fall of Adam, and had never made use of the means ap- 
pointed to reclaim them. This was all very well, but the logical extension of this 
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principle into actual practice was a rather grave affair. There were a good many 
dissenters, all told, and they were articulate on the matter of natural rights, which 
made trouble; so that when all was said and done, the doctrine came out consid- 
erably compromised. 

Then, in respect of popular sovereignty, there were the Presbyterians. Cal- 
vinism was monocratic to the core; in fact, Presbyterianism existed side by side 
with episcopacy in the Church of England in the sixteenth century, and was nudged 
out only very gradually.3 They were a numerous body, and in point of Scripture 
and history they had a great deal to say for their position. Thus, the practical task 
of organizing a spiritual commonwealth had as hard going with the logic of popu- 
lar sovereignty as it had with the logic of natural rights. 

The task of secular organization was even more troublesome. A society or- 
ganized in conformity to these two principles is easily conceivable—such an or- 
ganization as Paine and the Declaration contemplated, for example, arising out of 
social agreement, and concerning itself only with the maintenance of freedom 
and security for the individual— but the practical task of effecting such an organi- 
zation is quite another matter. On general grounds, doubtless, the Puritans would 
have found this impracticable; if, indeed, the times are ever to be ripe for any- 
thing of the kind, their times were certainly not. The particular ground of diffi- 
culty, however, was that the merchant-enterpriser did not want that form of social 
organization; in fact, one can not be sure that the Puritan religionists themselves 
wanted it. The root trouble was, in short, that there was no practicable way to 
avert a shattering collision between the logic of natural rights and popular sover- 
eignty, and the economic law that man tends always to satisfy his needs and de- 
sires with the least possible exertion. 

This law governed the merchant-enterpriser in common with the rest of 
mankind. He was not for an organization that should do no more than maintain 
freedom and security; he was for one that should redistribute access to the politi- 
cal means, and concern itself with freedom and security only so far as would be 
consistent with keeping this access open. That is to say, he was thoroughly indis- 
posed to the idea of government; he was quite as strong for the idea of the State as 
the hierarchy and nobility were. He was not for any essential transformation in the 
State’s character, but merely for a repartition of the economic advantages that the 
State confers. 

Thus, the merchant-polity amounted to an attempt, more or less disingenu- 
ous, at reconciling matters which in their nature can not be reconciled. The ideas 
of natural rights and popular sovereignty were, as we have seen, highly accept- 
able and highly animating to all the forces allied against the feudal idea; but, while 
these ideas might be easily reconcilable with a system of simple government, 
such a system would not answer the purpose. Only the State-system would do 
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that. The problem, therefore, was how to keep these ideas well in the forefront of 
political theory, and at the same time prevent their practical application from un- 
dermining the organization of the political means. It was a difficult problem. The 
best that could be done with it was by making certain structural alterations in the 
State, which would give it the appearance of expressing these ideas, without the 
reality. The most important of these structural changes was that of bringing in the 
so-called representative or parliamentary system, which Puritanism introduced 
into the modern world, and which has received a great deal of praise as an ad- 
vance towards democracy. This praise, however, is exaggerated. The change was 
one of form only, and its bearing on democracy has been inconsiderable.4 

1 Among these institutions are: our system of free public education; local 
self-government as originally [not currently] established in the township system; 
our method of conveying land; almost all of our system of equity; much of our 
criminal code; and our method of administering estates. 

2 Throughout Europe, indeed, up to the close of the eighteenth century, the 
State was quite weak, even considering the relatively moderate development of 
social power, and the moderate amount of economic accumulation available to its 
predatory purposes. 

Social power in modern France could pay the flat annual levy of Louis XIVS 
taxes without feeling it, and would like nothing better than to commute the repub- 
lican State’s levy on those terms. 

3 During the reign of Elizabeth, the Puritan contention, led by Cartwright, 
was for what amounted to a theory of jure divino Presbyterianism. The Establish- 
ment at large took the position of Archbishop Whitgift and Richard Hooker that 
the details of church polity were indifferent, and therefore properly subject to 
State regulation. The High Church doctrine of jure divino episcopacy was laid 
down later, by Whitgift’s successor, Bancroft. Thus, up to 1604, the Presbyterians 
were objectionable on secular grounds, and afterwards on both secular and eccle- 
siastical grounds. 

4 So were the kaleidoscopic changes that took place in France after the 
revolution of 1789. Throughout the Directorate, the Consulship, the Restoration, 
the two Empires, the three Republics and the Commune, the French State kept its 
essential character intact; it remained always the organization of the political 
means. 

The migration of Englishmen to America merely transferred this problem 
into another setting. The discussion of political theory went on vigorously, but the 
philosophy of natural rights and popular sovereignty came out in practice about 
where they had come out in England. Here again, a great deal has been made of 
the democratic spirit and temper of the migrants, especially in the case of the 
separatists who landed at Plymouth, but the facts do not bear it out, except with 
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regard to the decentralizing congregationalist principle of church order. This prin- 
ciple of lodging final authority in the smallest unit rather than the largest—in the 
local congregation rather than in a synod or general council— was democratic, 
and its thoroughgoing application in a scheme of church order would represent 
some actual advance towards democracy, and give it some recognition to the 
general philosophy of natural rights and popular sovereignty. 

The Plymouth settlers did something with this principle, actually applying 
it in the matter of church order, and for this they deserve credit.5 Applying it in 
the matter of civil order, however, was another affair. It is true that the Plymouth 
colonists probably contemplated something of the kind, and that for a time they 
practised a sort of primitive communism. They drew up an agreement on ship- 
board which may be taken at its face value as evidence of their democratic dispo- 
sition, though it was not in any sense a “frame of government,” like Penn’s, or any 
kind of constitutional document. Those who speak of it as our first written constitu- 
tion are considerably in advance of their text, for it was merely an agreement to 
make a constitution or “frame of government” when the settlers should have come 
to land and looked the situation over. One sees that it could hardly have been 
more than this—indeed, that the proposed constitution itself could be no more 
than provisional—when it is remembered that these migrants were not their own 
men. They did not sail on their own, nor were they headed for any unpreempted 
territory on which they might establish a squatter sovereignty and set up any kind 
of civil order they saw fit. They were headed for Virginia, to settle in the jurisdic- 
tion ofa company of English merchant-enterprisers, now growing shaky, and soon 
to be superseded by the royal authority, and its territory converted into a royal 
province. It was only by misreckonings and the accidents of navigation that, most 
unfortunately for the prospects of the colony, the settlers landed on the stern and 
rockbound coast of Plymouth. 

These settlers were, in most respects, probably as good as the best who 
ever found their way to America. They were bred of what passed in England as 
“the lower orders,” sober, hard working and capable, and their residence under 
Continental institutions in Holland had given them a fund of politico-religious ideas 
and habits of thought which set them considerably apart from the rest of their 
countrymen. There is, however, no more than an antiquarian interest in determin- 
ing how far they were actually possessed by those ideas. They may have contem- 
plated a system of complete religious and civil democracy, or they may not. They 
may have found their communist practices agreeable to their notion of a sound 
and just social order, or they may not. The point is, that while apparently they 
might be free enough to found a church order as democratic as they chose, they 
were by no means free to found a civil democracy, or anything remotely resem- 
bling one, because they were in bondage to the will of an English trading com- 
pany. Even their religious freedom was permissive; the London company simply 
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cared nothing about that. The same considerations governed their communistic 
practices; whether or not these practices suited their ideas, they were obliged to 
adopt them. Their agreement with the London merchant-enterprisers bound them, 
in return for transportation and outfit, to seven years’ service, during which time 
they should work on a system of common land tillage, store their produce ina 
common warehouse, and draw their maintenance from these common stores. Thus, 
whether or not they were communists in principle, their actual practice of com- 
munism was by prescription. 

The fundamental fact to be observed in any survey of the American State’s 
initial development is the one whose importance was first remarked, I believe, by 
Mr. Beard; that the trading company—the commercial corporation for coloniza- 
tion—was actually an autonomous State. “Like the State,” says Mr. Beard, “ithada 
constitution, a charter issued by the Crown like the State, it had a territorial basis, 
a grant of land often greater in area than a score of European principalities, it 
could make assessments, coin money, regulate trade, dispose of corporate prop- 
erty, collect taxes, manage a treasury, and provide for defense. Thus, (and here is 
the important observation, so important that I venture to italicize and bold it) ev- 
ery essential element long afterward found in the government of the American 
State appeared in the chartered corporation that started English civilization in 
America.” Generally speaking, the system of civil order established in America 
was the State-system of the “mother countries” operating over a considerable body 
of water; the only thing that distinguished it was that the exploited and dependent 
class was situated at an unusual distance from the owning and exploiting class. 
The headquarters of the autonomous State were on one side of the Atlantic, and its 
subjects on the other. 

This separation gave rise to administrative difficulties of one kind and an- 
other; and to obviate them—perhaps for other reasons as well—one English com- 
pany, the Massachusetts Bay Company, moved over bodily in 1630, bringing their 
charter and most of their stockholders with them, thus setting up an actual autono- 
mous State in America. The thing to be observed about this is that the merchant- 
State was set up complete in New England long before it was set up in Old En- 
gland. Most of the English immigrants to Massachusetts came over between 1630 
and 1640; and in this period the English merchant-State was only at the beginning 
of its hardest struggles for supremacy. James I died in 1625, and his successor, 
Charles I, continued his absolutist regime. From 1629, the year in which the Bay 
Company was chartered, to 1640, when the Long Parliament was called, he ruled 
without a parliament, effectively suppressing what few vestiges of liberty had sur- 
vived the Tudor and Jacobean tyrannies; and during these eleven years, the pros- 
pects of the English merchant-State were at their lowest.6 It still had to face the 
distractions of the Civil War, the retarding anomalies of the Commonwealth, the 
Restoration, and the recurrence of tyrannical absolutism under James II, before it 
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succeeded in establishing itself firmly through the revolution of 1688. 

On the other hand, the leaders of the Bay Colony were free from the first to 
establish a State policy of their own devising, and to set up a State structure which 
should express that policy without compromise. There was no competing policy 
to extinguish, no rival structure to refashion. Thus the merchant-State came into 
being in a clear field a full half-century before it attained supremacy in England. 
Competition of any kind, or the possibility of competition, it has never had. A 
point of greatest importance to remember is that the merchant-State is the only 
form of the State that ever existed in America. Whether under the rule ofa trading 
company, a provincial governor, or a republican representative legislature, Ameri- 
cans have never known any other form of the State. In this respect, the Massachu- 
setts Bay colony is differentiated only as being the first autonomous State ever 
established in America, and as furnishing the most complete and convenient ex- 
ample for purposes of study. In principle it was not differentiated. The State in 
New England, Virginia, Maryland, the Jerseys, New York, Connecticut, every- 
where, was purely a class-State with control of the political means reposing in the 
hands of what we now style, in a general way, the “businessman.” 

In the eleven years of Charles’s tyrannical absolutism, English immigrants 
came over to join the Bay colony, at the rate of about two thousand a year. No 
doubt at the outset some of the colonists had the idea of becoming agricultural 
specialists, as in Virginia, and of maintaining certain vestiges, or rather imita- 
tions, of semi-feudal social practice, such as were possible under that form of in- 
dustry when operated by a slave-economy or a tenant-economy. This, however, 
proved impracticable; the climate and soil of New England were against it. A ten- 
ant-economy was precarious, for rather than work for a master, the immigrant 
agriculturist naturally preferred to push out into unpreempted land, and work for 
himself; in other words, as Turgot, Marx, Hertzka, and many others have shown, 
he could not be exploited until he had been expropriated from the land. The long 
and hard winters took the profit out of slave labour in agriculture. The Bay colo- 
nists experimented with it, however, even attempting to enslave the Indians, which 
they found could not be done, for the reasons that I have already noticed. In de- 
fault of this, the colonists carried out the primitive technique by resorting to ex- 
termination, their ruthless ferocity being equaled only by that of the Virginia colo- 
nists.7 They held some slaves, and did a great deal of slave-trading; but in the 
main, they became, at the outset, a race of small freeholding farmers, shipbuild- 
ers, navigators, maritime enterprisers in fish, whales, molasses, rum, and miscel- 
laneous cargoes; and presently, moneylenders. Their remarkable success in these 
pursuits is well known; it is worth mention here in order to account for many of the 
complications and collisions of interest subsequently ensuing upon the merchant- 
State’s fundamental doctrine that the primary function of government is not to 
maintain freedom and security, but to “help business.” 
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5 In 1629, the Massachusetts Bay colony adopted the Plymouth colony’s 
model of congregational autonomy, but finding its principle dangerously incon- 
sistent with the principle of the State, almost immediately nullified their action; 
retaining, however, the name of Congregationalism. This mode of masquerade is 
easily recognizable as one of the modern State’s most useful expedients for main- 
taining the appearance of things without the reality. The names of our two largest 
political parties will at once appear as a capital example. Within two years the 
Bay colony had set up a State church, nominally congregationalist, but actually a 
branch of the civil service, as in England. 

6 Probably it was a forecast of this state of things, as much as the greater 
convenience of administration, that caused the Bay Company to move over to 
Massachusetts, bag and baggage, in the year following the issuance of their char- 
ter. 

7 Thomas Robinson Hazard, the Rhode Island Quaker, in his delightful 
Jonnycake Papers, says that the Great Swamp Fight of 1675 was “instigated against 
the rightful owners of the soil, solely by the cussed godly Puritans of Massachu- 
setts, and their hell-hound allies, the Presbyterians of Connecticut; whom, though 
charity is my specialty, I can never think of without feeling as all good Rhode Is- 
landers should; and as old Miss Hazard did when, in like vein, she thanked God in 
the Connecticut prayer meeting that she could hold malice forty years.” The Rhode 
Island settlers dealt with the Indians for rights in land, and made friends with them. 

One examines the American merchant-State in vain for any suggestion of 
the philosophy of natural rights and popular sovereignty. The company system 
and the provincial system made no place for it, and the one autonomous State was 
uncompromisingly against it. The Bay Company brought over their charter to serve 
as the constitution of the new colony, and under its provisions the form of the State 
was that ofan uncommonly small and close oligarchy. The right to vote was vested 
only in shareholding members, or “freemen” of the corporation, on the stark State 
principle laid down many years later by John Jay, that “those who own the country 
should govern the country.” At the end of a year, the Bay colony comprised per- 
haps about two thousand persons; and of these, certainly not twenty, probably not 
more than a dozen, had anything whatsoever to say about its government. This 
small group constituted itself as a sort of directorate or council, appointing its 
own executive body, which consisted of a governor, a lieutenant-governor, and a 
half-dozen or more magistrates. These officials had no responsibility to the com- 
munity at large, but only to the directorate. By the terms of the charter, the direc- 
torate was self-perpetuating. It was permitted to fill vacancies and add to its mem- 
bers as it saw fit; and in so doing it followed a policy similar to that which was 
subsequently recommended by Alexander Hamilton, of admitting only such well- 
to-do and influential persons as could be trusted to sustain a solid front against 
anything savouring of popular sovereignty. 
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Historians have very properly made a great deal of the influence of Calvin- 
ist theology in bracing the strongly antidemocratic attitude of the Bay Company. 
The story is readable and interesting—often amusing—yet the gist of it is so simple 
that it can be perceived at once. The company’s principle of action was, in this 
respect, the one that, in like circumstances for a dozen centuries, invariably moti- 
vated the State. The Marxian dictum that “religion is the opiate of the people” is 
either an ignorant or a slovenly confusion of terms, which cannot be too strongly 
reprehended. Religion was never that, nor will it ever be; but organized Chris- 
tianity, which is by no means the same thing as religion, has been the opiate of the 
people ever since the beginning of the fourth century, and never has this opiate 
been employed for political purposes more skillfully than it was by the Massachu- 
setts Bay oligarchy. 

In the year 311, the Roman emperor Constantine issued an edict of tolera- 
tion in favour of organized Christianity. He patronized the new cult heavily, giving 
it rich presents, and even adopted the labarum as his standard, which was a most 
distinguished gesture, and cost nothing; the story of the heavenly sign appearing 
before his crucial battle against Maxentius may quite safely be put down beside 
that of the apparitions seen before the battle of the Marne. He never joined the 
Church, however, and the tradition that he was converted to Christianity is open 
to great doubt. The point of all this is that circumstances had, by that time, made 
Christianity a considerable figure; it had survived contumely and persecution, 
and had become a social influence which Constantine saw was destined to reach 
far enough to make it worth courting. The Church could be made a most effective 
tool of the State, and only a very moderate amount of statesmanship was needed 
to discern the right way of bringing this about. The understanding, undoubtedly 
tacit, was based on a simple quid pro quo [verbatim; “what for what’’]; in exchange 
for imperial recognition and patronage, and endowments enough to keep up to 
the requirements of a high official respectability, the Church should quit its dis- 
agreeable habit of criticizing the course of politics; and in particular, it should 
abstain from unfavourable comment on the State’s administration of the political 
means. 

These are the unvarying terms—again I say, undoubtedly tacit, as it is sel- 
dom necessary to stipulate against biting the hand by which one is fed—of every 
understanding that has been struck since Constantine’s day, between organized 
Christianity and the State. They were the terms of the understanding struck in the 
Germanys and in England at the Reformation. The petty German principality had 
its State Church as it had its State theatre; and in England, Henry VIII set up the 
Church in its present status as an arm of the civil service, like the Post Office. The 
fundamental understanding in all cases was that the Church should not interfere 
with or disparage the organization of the political means; and in practice, it natu- 
rally followed that the Church would go further and quite regularly abet this orga- 
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nization to the best of its ability. 

The merchant-State in America came to this understanding with organized 
Christianity. In the Bay colony, the Church became in 1638 an established subsid- 
iary of the State,8 supported by taxation; it maintained a State creed, promulgated 
in 1647. In some other colonies, as for example, in Virginia, the Church was a 
branch of the State service, and where it was not actually established as such, the 
same understanding was reached by other means, quite as satisfactorily. Indeed, 
the merchant-State, both in England and America, soon became lukewarm towards 
the idea of an Establishment, perceiving that the same modus viveaadi [means of 
life] could be almost as easily arrived at under voluntarism, and that the latter had 
the advantage of satisfying practically all modes of credal and ceremonial prefer- 
ence, thus releasing the State from the troublesome and profitless business of 
interference in disputes over matters of doctrine and Church order. 

Voluntaryism, pure and simple, was set up in Rhode Island by Roger Will- 
iams, John Clarke, and their associates, who were banished from the Bay colony 
almost exactly three hundred years ago, in 1636. This group of exiles is commonly 
regarded as having founded a society on the philosophy of natural rights and popu- 
lar sovereignty in respect of both Church order and civil order, and as having 
launched an experiment in democracy. This, however, is an exaggeration. The 
leaders of the group were undoubtedly in sight of this philosophy, and as far as 
Church order is concerned, their practice was conformable to it. On the civil side, 
the most that can be said is that their practice was conformable in so far as they 
knew how to make it so; and one says this much only by a very considerable con- 
cession. The least that can be said, on the other hand, is that their practice was for 
a time greatly in advance of the practice prevailing in other colonies— so far in 
advance that Rhode Island was in great disrepute with its neighbours in Massa- 
chusetts and Connecticut, who diligently disseminated the tale of its evil fame 
throughout the land, with the customary exaggerations and embellishments. Nev- 
ertheless, through acceptance of the State system ofland tenure, the political struc- 
ture of Rhode Island was a State-structure from the outset, contemplating as it did, 
the stratification of society into an owning and exploiting class and a propertyless 
dependent class. Williams’s theory of the State was that of social compact arrived 
at among equals, but equality did not exist in Rhode Island; the actual outcome 
was a pure class-State. 

In the spring of 1638, Williams acquired about twenty square miles of land 
by gift from two Indian sachems, in addition to some he had bought from them two 
years before. In October, he formed a “proprietary” of purchasers who bought 
twelve-thirteenths of the Indian grant. Bicknell, in his history of Rhode Island, cites 
a letter written by Williams to the deputy-governor of the Bay colony, which says 
frankly that the plan of this proprietary contemplated the creation of two classes 
of citizens, one consisting of landholding heads of families, and the other, of “young 
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men, single persons” who were a landless tenantry, and as Bicknell says, “had no 
voice or vote as to the officers of the community, or the laws which they were 
called upon to obey.” Thus, the civil order in Rhode Island was essentially a pure 
State order, as much so as the civil order of the Bay colony, or any other in America; 
and, in fact, the landed-property franchise lasted uncommonly long in Rhode Is- 
land, existing there for some time after it had been given up in most other quar- 
ters of America.9 

By way of summing up, it is enough to say that nowhere in the American 
colonial civil order was there ever the trace of a democracy. The political struc- 
ture was always that of the merchant-State; Americans have never known any other. 
Furthermore, the philosophy of natural rights and popular sovereignty was never 
once exhibited anywhere in American political practice during the colonial pe- 
riod, from the first settlement in 1607 to the revolution of 1776. 

8 Mr. Parrington (Main Currents in American Thought, vol. I, p. 24) cites the 
successive steps leading up to this, as follows: the law of 1631, restricting the fran- 
chise to Church members; of 1635, obliging all persons to attend Church services; 
and of 1636, which established a virtual State monopoly by requiring consent of 
both Church and State authority before a new church could be set up. Roger Wil- 
liams observed acutely that a State establishment of organized Christianity is “a 
politic invention of man to maintain the civil State.” 

9 Bicknell says that the formation of Williams’s proprietary was “a land-hold- 
ing, land-jobbing, land-selling scheme, with no moral, social, civil, educational 
or religious end in view;” and his discussion of the early land allotments, on the 
site where the city of Providence now stands, makes it pretty clear that “the first 
years of Providence are consumed in a greedy scramble for land.” Bicknell is not 
precisely an unfriendly witness towards Williams, though his history is avowedly 
ex parte [one sided-biased] for the thesis that the true expounder of civil freedom 
in Rhode Island was not Williams, but Clarke. This contention is immaterial to the 
present purpose, however, for the State system of land tenure prevailed in Clarke’s 
settlements on Aquidneck as it did in Williams’s settlements farther up the bay. 

Chapter Four 

After conquest and confiscation have been effected, and the State set up, its 
first concern is with the land. The State assumes the right of eminent domain over 
its territorial basis, whereby every landholder becomes in theory a tenant of the 
State. In its capacity as ultimate landlord, the State distributes the land among its 
beneficiaries on its own terms. A point to be observed in passing is that by the 
State-system ofland tenure each original transaction confers two distinct monopo- 
lies, entirely different in their nature, inasmuch as one concerns the right to labour- 
made property, and the other concerns the right to purely law-made property. 
The one is a monopoly of the use-value of land; and the other, a monopoly of the 
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economic rent of land. The first gives the right to keep other persons from using 
the land in question, or trespassing on it, and the right to exclusive possession of 
values accruing from the application of labour to it; values, that is, which are pro- 
duced by exercise of the economic means upon the particular property in ques- 
tion. Monopoly of economic rent, on the other hand, gives the exclusive right to 
values accruing from the desire of other persons to possess that property; values 
which take their rise irrespective of any exercise of the economic means on the 
part of the holder.1 

Economic rent arises when, for whatsoever reason, two or more persons 
compete for the possession of a piece of land, and it increases directly according 
to the number of persons competing. The whole of Manhattan Island was bought 
originally by a handful of Hollanders from a handful of Indians for twenty-four 
dollars’ worth of trinkets. The subsequent “rise in land values,” as we call it, was 
brought about by the steady influx of population and the consequent high compe- 
tition for portions of the island’s surface; and these ensuing values were monopo- 
lized by the holders. They grew to an enormous size, and the holders profited 
accordingly; the Astor, Wendel, and Trinity Church estates have always served 
as classical examples for study of the State-system of land-tenure. 

Bearing in mind that the State is the organization of the political means — 
that its primary intention is to enable the economic exploitation of one class by 
another — we see that it has always acted on the principle already cited, that 
expropriation must precede exploitation. There is no other way to make the po- 
litical means effective. The first postulate of fundamental economics is that man is 
aland animal, deriving his subsistence wholly from the land.2 His entire wealth is 
produced by the application of labour and capital to land; no form of wealth known 
to man can be produced in any other way. Hence, if his free access to land be shut 
off by legal preemption, he can apply his labour and capital only with the land- 
holder’s consent, and on the land-holder’s terms; in other words, it is at this point, 
and this point only, that exploitation becomes practicable.3 Therefore the first 
concern of the State must be invariably, as we find it invariably is, with its policy of 
land-tenure. 

I state these elementary matters as briefly as I can; the reader may easily 
find a full exposition of them elsewhere.4 Iam here concerned only to show why 
the State system of land-tenure came into being, and why its maintenance is nec- 
essary to the State’s existence. If this system were broken up, obviously the rea- 
son for the State’s existence would disappear, and the State itself would disap- 
pear with it.5 With this in mind, it is interesting to observe that although all our 
public policies would seem to be in process of exhaustive review, no publicist has 
anything to say about the State system of land-tenure. This is no doubt the best 
evidence of its importance.6 


80 


ENEMY OF THE STATE 


Under the feudal State there was no great amount of trade in land. When 
William, for example, set up the Norman State in England after conquest and con- 
fiscation in 1066-76, his associate banditti, among whom he parceled out the con- 
fiscated territory, did nothing to speak of in the way of developing their holdings, 
and did not contemplate gain from the increment of rental-values. In fact, eco- 
nomic rent hardly existed; their fellow-beneficiaries were not in the market to 
any great extent, and the dispossessed population did not represent any eco- 
nomic demand. The feudal regime was a regime of status, under which landed 
estates yielded hardly any rental-value, and only a moderate use-value, but car- 
ried an enormous insignia-value. Land was regarded more as a badge of nobility 
than as an active asset; its possession marked a man as belonging to the exploit- 
ing class, and the size of his holdings seems to have counted for more than the 
number of his exploitable dependents.7 The encroachments of the merchant-State, 
however, brought about a change in these circumstances. The importance ofrental- 
values was recognized, and speculative trading in land became general. 

Hence, ina study of the merchant-State as it appeared full-blown in America, 
it is a point of utmost consequence to remember that from the time of the first 
colonial settlement to the present day, America has been regarded as a practi- 
cally limitless field for speculation in rental-values.8 One may say at a safe ven- 
ture that every colonial enterpriser and proprietor after Raleigh’s time under- 
stood economic rent and the conditions necessary to enhance it. The Swedish, 
Dutch and British trading companies understood this; Endicott and Winthrop, of 
the autonomous merchant-State on the Bay, understood it; so did Penn and the 
Calverts; so did the Carolinian proprietors, to whom Charles II granted a lordly 
belt of territory south of Virginia, reaching from the Atlantic to the Pacific; and, as 
we have seen, Roger Williams and Clarke understood it perfectly. Indeed, land 
speculation may be put down as the first major industry established in colonial 
America. Professor Sakolski calls attention to the fact that it was flourishing in the 
South before the commercial importance of either negroes or tobacco was recog- 
nized. These two staples came fully into their own about 1670 - tobacco perhaps a 
little earlier, but not much - and before that, England and Europe had been well 
covered by a lively propaganda of Southern landholders, advertising for settlers.9 

Mr. Sakolski makes it clear that very few original enterprisers in American 
rental-values ever got much profit out of their ventures. This is worth remarking 
here as enforcing the point that what gives rise to economic rent is the presence 
of a population engaged in a settled exercise of the economic means, or as we 
commonly put it, “working for a living,” or again, in technical terms, applying 
labour and capital to natural resources for the production of wealth. It was no doubt 
avery fine dignified thing for Carteret, Berkeley, and their associate nobility to 
be the owners of a province as large as the Carolinas, but if no population were 
settled there, producing wealth by exercise of the economic means, obviously 
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not a foot of it would bear a pennyworth of rental-value, and the proprietors’ chance 
of exercising the political means would therefore be precisely nil. Proprietors 
who made the most profitable exercise of the political means have been those - or 
rather, speaking strictly, the heirs of those - like the Brevoorts, Wendels, Whitneys, 
Astors, and Goelets, who owned land in an actual or prospective urban centre, 
and held it as an investment rather than for speculation. 

The lure of the political means in America, however, gave rise to a state of 
mind which may profitably be examined. Under the feudal State, living by the 
political means was enabled only by the accident of birth, or in some special cases 
by the accident of personal favour. Persons outside these categories of accident 
had no chance whatsoever to live otherwise than by the economic means. No matter 
how much they may have wished to exercise the political means, or how greatly 
they may have envied the privileged few who could exercise it, they were unable 
to do so; the feudal regime was strictly one of status. Under the merchant-State, on 
the contrary, the political means was open to anyone, irrespective of birth or po- 
sition, who had the sagacity and determination necessary to get at it. In this re- 
spect, America appeared as a field of unlimited opportunity. The effect of this was 
to produce a race of people whose master concern was to avail themselves of this 
opportunity. They had but the one spring of action, which was the determination 
to abandon the economic means as soon as they could, and at any sacrifice of 
conscience or character, and live by the political means. From the beginning, this 
determination has been universal, amounting to monomania.10 We need not con- 
cern ourselves here with the effect upon the general balance of advantage pro- 
duced by supplanting the feudal State by the merchant-State; we may observe 
only that certain virtues and integrities were bred by the regime ofstatus, to which 
the regime of contract appears to be inimical, even destructive. Vestiges of them 
persist among peoples who have had a long experience of the regime of status, 
but in America, which has had no such experience, they do not appear. What the 
compensations for their absence may be, or whether they may be regarded as 
adequate, I repeat, need not concern us; we remark only the simple fact that they 
have not struck root in the constitution of the American character at large, and 
apparently can not do so. 

1 The economic rent of the Trinity Church estate in New York City, for in- 
stance, would be as high as it is now, even if the holders had never done a stroke 
of work on the property. Landowners who are holding a property “for a rise” usu- 
ally leave it idle, or improve it only to the extent necessary to clear its taxes; the 
type of building commonly called a “taxpayer” is a familiar sight everywhere. 
Twenty-five years ago a member of the New York City Tax Commission told me 
that by careful estimate there was almost enough vacant land within the city limits 
to feed the population, assuming that all of it were arable and put under intensive 
cultivation! 
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2 As a technical term in economics, land includes all natural resources, earth, 
air, water, sunshine, timber and minerals in situ, etc. Failure to understand this 
use of the term has seriously misled some writers, notably Count Tolstoy. 

3 Hence there is actually no such thing as a “labour problem,” for no en- 
croachment on the rights of either labour or capital can possibly take place until 
all natural resources within reach have been preempted. What we call the “prob- 
lem of the unemployed” is in no sense a problem, but a direct consequence of 
State created monopoly. 

4 For fairly obvious reasons they have no place in the conventional courses 
that are followed in our schools and colleges. 

5 The French school of physiocrats, led by Quesnay, du Pont de Nemours, 
Turgot, Gournay and le Trosne - usually regarded as the founders of the science 
of political economy - broached the idea of destroying this system by the confis- 
cation of economic rent; and this idea was worked out in detail some years ago in 
America by Henry George. None of these writers, however, seemed to be aware 
of the effect that their plan would produce upon the State itself. Collectivism, on 
the other hand, proposes immeasurably to strengthen and entrench the State by 
confiscation of the use-value as well as the rental-value of land, doing away with 
private proprietorship in either. 

6 If one were not aware of the highly explosive character of this subject, it 
would be almost incredible that until three years ago, no one has ever presumed 
to write a history of land speculation in America. In 1932, the firm of Harpers pub- 
lished an excellent work by Professor Sakolski, under the frivolous catchpenny 
title of The Great American Land Bubble. I do not believe that anyone can have a 
competent understanding of our history or of the character of our people, without 
hard study of this book. It does not pretend to be more than a preliminary ap- 
proach to the subject, a sort of path-breaker for the exhaustive treatise which some- 
one, preferably Professor Sakolski himself, should be undertaking; but for what it 
is, nothing could be better. Iam making liberal use of it throughout this section. 

T Regard for this insignia-value or token-value of land has shown an inter- 
esting persistence. The rise of the merchant-State, supplanting the regime of sta- 
tus by the regime of contract, opened the way for men of all sorts and conditions 
to climb into the exploiting class; and the new recruits have usually shown a han- 
kering for the old distinguishing sign of their having done so, even though the 
rise in rental-values has made the gratification of this desire progressively costly. 

8 If our geographical development had been determined in a natural way, 
by the demands of use instead of the demands of speculation, our western fron- 
tier would not yet be anywhere near the Mississippi River. Rhode Island is the 
most thickly populated member of the Union, yet one may drive from one end of it 
to the other on one of its “through” highways, and see hardly a sign of human 
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occupancy. All discussions of “overpopulation” from Malthus down, are based on 
the premise of legal occupancy instead of actual occupancy, and are therefore 
utterly incompetent and worthless. Oppenheimer’s calculation, made in 1912, to 
which I have already referred, shows that if legal occupation were abolished, ev- 
ery family of five persons could possess nearly twenty acres of land, and still leave 
about two-thirds of the planet unoccupied. Henry George’s examination of 
Malthus’s theory of population is well known, or at least, easily available. It is 
perhaps worth mention in passing that exaggerated rental-values are responsible 
for the perennial troubles of the American single crop farmer. Curiously, one finds 
this fact set forth in the report of a farm survey, published by the Department of 
Agriculture about fifty years ago. 

9 Mr. Chinard, professor in the Faculty of Literature at Johns Hopkins, has 
lately published a translation of a little book, hardly more than a pamphlet, writ- 
ten in 1686 by the Huguenot refugee Durand, giving a description of Virginia for 
the information of his fellow exiles. It strikes a modern reader as being very 
favourable to Virginia, and one is amused to read that the landholders who had 
entertained Durand with an eye to business, thought he had not laid it on half thick 
enough, and were much disgusted. The book is delightfully interesting, and well 
worth owning. 

10 It was the ground of Chevalier’s observation that Americans had “the 
morale of an army on the march,” and of his equally notable observations on the 
supreme rule of expediency in America. 

It was said at the time, I believe, that the actual causes of the colonial revo- 
lution of 1776 would never be known. The causes assigned by our schoolbooks 
may be dismissed as trivial; the various partisan and propagandist views of that 
struggle and its origins may be put down as incompetent. Great evidential value 
may be attached to the long line of adverse commercial legislation laid down by 
the British State from 1651 onward, especially to that portion of it which was en- 
acted after the merchant-State established itself firmly in England in consequence 
of the events of 1688. This legislation included the Navigation Acts, the Trade Acts, 
acts regulating the colonial currency, the act of 1752 regulating the process of levy 
and distress, and the procedures leading up to the establishment of the Board of 
Trade in 1686.11 These directly affected the industrial and commercial interests in 
the colonies, though just how seriously is perhaps an open question enough at 
any rate, beyond doubt, to provoke deep resentment. 

Over and above these, however, if the reader will put himself back into the 
ruling passion of the time, he will at once appreciate the import of two matters 
which have for some reason escaped the attention of historians. The first of these 
is the attempt of the British State to limit the exercise of the political means in 
respect of rental-values.12 In 1763 it forbade the colonists to take up lands lying 
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westward of the source of any river flowing through the Atlantic seaboard. The 
deadline thus established ran so as to cut off from preemption about half of Penn- 
sylvania and half of Virginia and everything to the west thereof. This was serious. 
With the mania for speculation running as high as it did, with the consciousness of 
opportunity, real or fancied, having become so acute and so general, this ruling 
affected everybody. One can get some idea of its effect by imagining the state of 
mind of our people at large if stock-gambling had suddenly been outlawed at the 
beginning of the last great boom in Wall Street a few years ago. 

For by this time the colonists had begun to be faintly aware of the illimitable 
resources of the country lying westward; they had learned just enough about them 
to fire their imagination and their avarice to a white heat. The seaboard had been 
pretty well taken up, the freeholding farmer had been pushed back farther and 
farther, population was coming in steadily, the maritime towns were growing. 
Under these conditions, “western lands” had become a centre of attraction. Rental- 
values depended on population, the population was bound to expand, and the 
one general direction in which it could expand was westward, where lay an im- 
mense and incalculably rich domain waiting for preemption. What could be more 
natural than that the colonists should itch to get their hands on this territo 
y, and exploit it for themselves alone, and on their own terms, without risk o 

arbitrary interference by the British State? —and this of necessity meant politi- 

cal independence. It takes no great stress of imagination to see that anyone in 
those circumstances would have felt that way, and that colonial resentment against 
the arbitrary limitation which the edict of 1763 put upon the exercise of the politi- 
cal means must therefore have been great. 

The actual state of land speculation during the colonial period will give a 
fair idea of the probabilities in the case. Most of it was done on the company- 
system; a number of adventurers would unite, secure a grant of land, survey it, 
and then sell it off as speedily as they could. Their aim was a quick turnover; they 
did not, as a rule, contemplate holding the land, much less settling it—in short, 
their ventures were a pure gamble in rental-values.13 Among these pre-Revolu- 
tionary enterprises was the Ohio Company, formed in 1748 with a grant of halfa 
million acres; the Loyal Company, which like the Ohio Company, was composed 
of Virginians; the Transylvania, the Vandalia, Scioto, Indiana, Wabash, Illinois, 
Susquehanna, and others whose holdings were smaller.14 It is interesting to ob- 
serve the names of persons concerned in these undertakings; one can not escape 
the significance of this connection in view of their attitude towards the revolution, 
and their subsequent career as statesmen and patriots. For example, aside from 
his individual ventures, General Washington was a member of the Ohio Com- 
pany, and a prime mover in organizing the Mississippi Company. He also con- 
ceived the scheme of the Potomac Company, which was designed to raise the 
rental-value of western holdings by affording an outlet for their produce by canal 
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and portage to the Potomac River, and thence to the seaboard. This enterprise 
determined the establishment of the national capital in its present most ineligible 
situation, for the proposed terminus of the canal was at that point. Washington 
picked up some lots in the city that bears his name, but in common with other 
early speculators, he did not make much money out of them; they were appraised 
at about $20,000 when he died. 

Patrick Henry was an inveterate and voracious engrosser of land lying be- 
yond the deadline set by the British State; later he was heavily involved in the 
affairs of one of the notorious Yazoo companies operating in Georgia. He seems to 
have been most unscrupulous. His company’s holdings in Georgia, amounting to 
more than ten million acres, were to be paid for in Georgia scrip, which was much 
depreciated. Henry bought up all these certificates that he could get his hands 
on, at ten cents on the dollar, and made a great profit on them by their rise in value 
when Hamilton put through his measure for having the central government as- 
sume the debts they represented. Undoubtedly it was this trait of unrestrained 
avarice which earned him the dislike of Mr. Jefferson, who said, rather contemp- 
tuously, that he was “insatiable in money.” 15 

Benjamin Franklin’s thrifty mind turned cordially to the project of the 
Vandalia Company, and he acted successfully as promoter for it in England in 
1766. Timothy Pickering, who was Secretary of State under Washington and John 
Adams, went on record in 1796 that “all I am now worth was gained by specula- 
tions in land.” Silas Deane, emissary of the Continental Congress to France, was 
interested in the Illinois and Wabash Companies, as was Robert Morris, who man- 
aged the revolution’s finances; as was also James Wilson, who became a justice of 
the Supreme Court and a mighty man in post-revolutionary land-grabbing. Wolcott 
of Connecticut, and Stiles, president of Yale College, held stock in the Susquehanna 
Company; so did Peletiah Webster, Ethan Allen, and Jonathan Trumbull, the 
“Brother Jonathan,” whose name was long a sobriquet for the typical American, 
and is still sometimes so used. James Duane, the first mayor of New York City, 
carried on some quite considerable speculative undertakings; and however in- 
disposed one may feel towards entertaining the fact, so did the “Father of the 
Revolution” himself—Samuel Adams. 

A mere common sense view of the situation would indicate that the British 
State’s interference with a free exercise of the political means was at least as great 
an incitement to revolution as its interference, through the Navigation Acts, and 
the Trade Acts, with a free exercise of the economic means. In the nature of things 
it would be a greater incitement, both because it affected a more numerous class 
of persons, and because speculation in land-values represented much easier 
money. Allied with this is the second matter which seems to me deserving of no- 
tice, and which has never been properly reckoned with, as far as I know, in stud- 
ies of the period. 
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It would seem the most natural thing in the world for the colonists to per- 
ceive that independence would not only give freer access to this one mode of the 
political means, but that it would also open access to other modes which the colo- 
nial status made unavailable. The merchant-State existed in the royal provinces 
complete in structure, but not in function; it did not give access to all the modes of 
economic exploitation. The advantages of a State which should be wholly autono- 
mous in this respect must have been clear to the colonists, and must have moved 
them strongly towards the project of establishing one. 

Again, it is purely a common sense view of the circumstances that leads to 
this conclusion. The merchant-State in England had emerged triumphant from 
conflict, and the colonists had plenty of chance to see what it could do in the way 
of distributing the various means of economic exploitation, and its methods of 
doing it. For instance, certain English concerns were in the carrying trade be- 
tween England and America, for which other English concerns built ships. Ameri- 
cans could compete in both these lines of business. If they did so, the carrying 
charges would be regulated by the terms of this competition; if not, they would be 
regulated by monopoly, or, in our historic phrase, they could be set as high as the 
traffic would bear. English carriers and shipbuilders made common cause, ap- 
proached the State and asked it to intervene, which it did by forbidding the colo- 
nists to ship goods on any but English-built and English-operated ships. Since 
freight charges are a factor in prices, the effect of this intervention was to enable 
British ship owners to pocket the difference between monopoly rates and com- 
petitive rates; to enable them, that is, to exploit the consumer by employing the 
political means.16 Similar interventions were made at the instance of cutlers, nail 
makers, hatters, steel makers, etc. These interventions took the form of simple 
rohibition. Another mode of intervention appeared in the customs-duties laid 
y the British State on foreign sugar and molasses.17 We all now know pretty well, 
probably, that the primary reason for a tariff is that it enables the exploitation o- 
fthe domestic consumer by a process indistinguishable from sheer robbery.18 All the 
reasons regularly assigned are debatable; this one is not, hence propagandists 
and lobbyists never mention it. The colonists were well aware of this reaso 
, and the best evidence that they were aware of it is that long before the Union was e 
tablished, the merchant-enterprisers and industrialists were ready and waiting to se- 
t upon the newformed administration with an organized demand for a tariff. It is c 
ear that, while in the nature of things, the British State’s interventions upon the 
economic means would stir up great resentment among the interests directly con- 
cerned, they would have another effect fully as significant, if not more so, in caus- 
ing those interests to look favourably on the idea of political independence. They 
could hardly have helped seeing the positive, as well as the negative, advantage 
that would accrue from setting up a State of their own, which they might bend to 
their own purposes. It takes no great amount of imagination to reconstruct the 
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vision that appeared before them of a merchant-State clothed with full powers of 
intervention and discrimination, a State which should first and last “help busi- 
ness,” and which should be administered either by mere agents or by persons 
easily manageable, ifnot by persons of actual interests like to their own. It is hardly 
presumable that the colonists generally were not intelligent enough to see this 
vision, or that they were not resolute enough to risk the chance of realizing it when 
the time could be made ripe; as it was, the time was ripened almost before it was 
ready.19 We can discern a distinct line of common purpose uniting the interests of 
the merchant-enterpriser with those of the actual or potential speculator in rental- 
values — uniting the Hancocks, Gores, Otises, with the Henrys, Lees, Wolcotts, 
Trumbulls — and leading directly towards the goal of political independence. 

The main conclusion, however, towards which these observations tend, is 
that one general frame of mind existed among the colonists with reference to the 
nature and primary function of the State. This frame of mind was not peculiar to 
them; they shared it with the beneficiaries of the merchant-State in England, and 
with those of the feudal State as far back as the State’s history can be traced. 
Voltaire, surveying the debris of the feudal State, said that in essence the State is 
“a device for taking money out of one set of pockets and putting it into another.” 
The beneficiaries of the feudal State had precisely this view, and they bequeathed 
it unchanged and unmodified to the actual and potential beneficiaries of the mer- 
chant-State. The colonists regarded the State as primarily an instrument whereby 
one might help oneself and hurt others, that is to say, first and foremost they re- 
garded it as the organization of the political means. No other view of the State was 
ever held in colonial America. Romance and poetry were brought to bear on the 
subject in the customary way; glamorous myths about it were propagated with 
the customary intent; but when all came to all, nowhere in colonial America were 
actual practical relations with the State ever determined by any other view than 
this.20 

11 For a most admirable discussion of these measures and their conse- 
quences, cf. Beard, op. cit., vol. I, p. 191-220. 

12 In principle, this had been done before; for example, some of the early 
royal land grants reserved mineral-rights and timber rights to the Crown. The 
Dutch State reserved the right to furs and pelts. Actually, however, these restric- 
tions did not amount to much, and were not felt as a general grievance, for these 
resources had been but little explored. 

13 There were a few exceptions, but not many; notably in the case of the 
Wadsworth properties in Western New York, which were held as an investment 
and leased out on a rental-basis. In one, at least, of General Washington’s opera- 
tions, it appears that he also had this method in view. In 1773 he published an 
advertisement in a Baltimore newspaper, stating that he had secured a grant of 
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about twenty thousand acres on the Ohio and Kanawha rivers, which he proposed 
to open to settlers on a rental-basis. 

14 Sakolski, op. cit., ch. I. 

15 It is an odd fact that among the most eminent names of the period, almost 
the only ones unconnected with land-grabbing or land-jobbing, are those of the 
two great antagonists, Thomas Jefferson and Alexander Hamilton. Mr. Jefferson 
had a gentleman’s distaste for profiting by any form of the political means; he 
never even went so far as to patent one of his many useful inventions. Hamilton 
seems to have cared nothing for money. His measures made many rich, but he 
never sought anything from them for himself. In general, he appears to have had 
few scruples, yet amidst the riot of greed and rascality which he did most to pro- 
mote, he walked worthily. Even his professional fees as a lawyer were absurdly 
small, and he remained quite poor, all his life. 

16 Raw colonial exports were processed in England, and reexported to the 
colonies at prices enhanced in this way, thus making the political means effective 
on the colonists both going and coming. 

17 Beard, op. cit., vol. I, p. 195, cites the observation current in England at 
the time, that seventy-three members of the Parliament that imposed this tariff 
were interested in West Indian sugar plantations. 

18 It must be observed, however, that free trade is impracticable so long as 
land is kept out of free competition with industry in the labour market. Discus- 
sions of the rival policies of free trade and protection invariably leave this limita- 
tion out of account, and are therefore nugatory. Holland and England, commonly 
spoken of as free trade countries, were never really such; they had only so much f- 
reedom of trade as was consistent with their special economic requirements. Amer 
can free traders of the last century, such as Sumner and Godkin, were not reall 
free traders; they were never able — or willing — to entertain the crucial questi- 
on why, if free trade is a good thing, the conditions of labour were no better i- 
n free trade England than, for instance, in protectionist Germany, but were in 
act worse. The answer is, of course, that England had no unpreempted land to absorb 
isplaced labour, or to stand in continuous competition with industry for labour- 
. 19 The immense amount of labour involved in getting the revolution going, 
nd keeping it going, is not as yet exactly a commonplace of American history, but 
it has begun to be pretty well understood, and the various myths about it have- 
been exploded by the researches of disinterested historians. 

20 The influence of this view upon the rise of nationalism and the mainte- 
nance of the national spirit in the modern world, now that the merchant-State has 
so generally superseded the feudal State, may be perceived at once. I do not 
think it has ever been thoroughly discussed, or that the sentiment of patriotism 
has ever been thoroughly examined for traces of this view, though one might sup- 
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pose that such a work would be extremely useful. 

The charter of the American revolution was the Declaration of Independence, 
which took its stand on the double thesis of “unalienable” natural rights and popu- 
lar sovereignty. We have seen that these doctrines were theoretically, or as poli- 
ticians say, “in principle,” congenial to the spirit of the English merchant-enter- 
priser, and we may see that in the nature of things they would be even more agree- 
able to the spirit of all classes in American society. A thin and scattered popula- 
tion with a whole wide world before it, with a vast territory full of rich resources 
which anyone might take a hand at preempting and exploiting, would be strongly 
on the side of natural rights, as the colonists were from the beginning; and politi- 
cal independence would confirm it in that position. These circumstances would 
stiffen the American merchant-enterpriser, agrarian, forestaller and industrialist 
alike in a jealous, uncompromising, and assertive economic individualism. 

So also with the sister doctrine of popular sovereignty. The colonists had 
been through a long and vexatious experience of State interventions which lim- 
ited their use of both the political and economic means. They had also been given 
plenty of opportunity to see how these interventions had been managed, and how 
the interested English economic groups which did the managing had profited at 
their expense. Hence there was no place in their minds for any political theory 
that disallowed the right of individual self-expression in politics. As their situation 
tended to make them natural born economic individualists, so also it tended to 
make them natural born republicans. 

Thus the preamble of the Declaration hit the mark ofa cordial unanimity. Its 
two leading doctrines could easily be interpreted as justifying an unlimited eco- 
nomic pseudo-individualism on the part of the State’s beneficiaries, and a judi- 
ciously managed exercise of political self-expression by the electorate. Whether 
or not this were a more free and easy interpretation than a strict construction of 
the doctrines will bear, no doubt it was in effect the interpretation quite commonly 
put upon them. American history abounds in instances where great principles 
have, in their common understanding and practical application, been narrowed 
down to the service ofvery paltry ends. The preamble, nevertheless, did reflect a 
general state of mind. However incompetent the understanding of its doctrines 
may have been, and however interested the motives which prompted that under- 
standing, the general spirit of the people was in their favour. 

There was complete unanimity also regarding the nature of the new and 
independent political institution which the Declaration contemplated as within “the 
right of the people” to set up. There was a great and memorable dissension about 
its form, but none about its nature. It should be in essence the mere continuator of 
the merchant-State already existing. There was no idea of setting up government, 
the purely social institution which should have no other object than, as the Decla- 
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ration put it, to secure the natural rights of the individual; or, as Paine put it, which 
should contemplate nothing beyond the maintenance of freedom and security - 
the institution which should make no positive interventions of any kind upon the 
individual, but should confine itself exclusively to such negative interventions as 
the maintenance of freedom and security might indicate. The idea was to per- 
petuate an institution of another character entirely, the State, the organization of 
the political means; and this was accordingly done. 

There is no disparagement implied in this observation; for, all questions of 
motive aside, nothing else was to be expected. No one knew any other kind of 
political organization. The causes of American complaint were conceived of as 
due only to interested and culpable maladministration, not to the essentially anti- 
social nature of the institution administered. Dissatisfaction was directed against 
administrators, not against the institution itself. Violent dislike of the form of the 
institution — the monarchical form — was engendered, but no distrust or suspi- 
cion of its nature. The character of the State had never been subjected to scrutiny; 
the cooperation of the Zeitgeist [spirit of the time] was needed for that, and it was 
not yet to be had.21 One may see here a parallel with the revolutionary move- 
ments against the Church in the sixteenth century — and indeed with revolution- 
ary movements in general. They are incited by abuses and misfeasances, more 
or less specific and always secondary, and are carried on with no idea beyond 
getting them rectified or avenged, usually by the sacrifice of conspicuous scape- 
goats. The philosophy of the institution that gives play to these misfeasances is 
never examined, and hence they recur promptly under another form or other aus- 
pices,22 or else their place is taken by others which are in character precisely 
like them. Thus the notorious failure of reforming and revolutionary movements 
in the long run may as a rule be found due to their incorrigible superficiality. 

One mind, indeed, came within reaching distance of the fundamentals of 
the matter, not by employing the historical method, but by a homespun kind of 
reasoning, aided by a sound and sensitive instinct. The common view of Mr. 
Jefferson as a doctrinaire believer in the stark principle of “‘states’ rights” is most 
incompetent and misleading. He believed in states’ rights, assuredly, but he went 
much farther; states’ rights were only an incident in his general system of political 
organization. He believed that the ultimate political unit, the repository and source 
of political authority and initiative, should be the smallest unit; not the federal 
unit, state unit or county unit, but the township, or, as he called it, the “ward.” The 
township, and the township only, should determine the delegation of power up- 
wards to the county, the state, and the federal units. 

His system of extreme decentralization is interesting and perhaps worth a 
moment’s examination, because if the idea of the State is ever displaced by the 
idea of government, it seems probable that the practical expression of this idea 
would come out very nearly in that form.23 There is probably no need to say that 
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the consideration of such a displacement involves a long look ahead, and over a 
field of view that is cluttered with the debris of a most discouraging number, not 
of nations alone, but of whole civilizations. Nevertheless it is interesting to remind 
ourselves that more than a hundred and fifty years ago, one American succeeded 
in getting below the surface of things, and that he probably, to some degree, an- 
ticipated the judgment of an immeasurably distant future. 

In February, 1816, Mr. Jefferson wrote a letter to Joseph C. Cabell, in which 
he expounded the philosophy behind his system of political organization. What is 
it, he asks, that has “destroyed liberty and the rights of man in every government 
which has ever existed under the sun? The generalizing and concentrating all 
cares and powers into one body, no matter whether of the autocrats of Russia or 
France, or of the aristocrats of a Venetian senate.” The secret of freedom will be 
found in the individual “making himself the depository of the powers respecting 
himself, so far as he is competent to them, and delegating only what is beyond his 
competence, by a synthetical process, to higher and higher orders of functionar- 
ies, so as to trust fewer and fewer powers in proportion as the trustees become 
more and more oligarchical.” This idea rests on accurate observation, for we are 
all aware that not only the wisdom of the ordinary man, but also his interest and 
sentiment, have a very short radius of operation; they can not be stretched over 
an area of much more than township-size; and it is the acme of absurdity to suppose 
that any man or any body of men can arbitrarily exercise their wisdom, interest and 
sentiment over a state-wide or nationwide area with any kind of success. Therefore 
the principle must hold that the larger the area of exercise, the fewer and mor 
clearly defined should be the functions exercised. Moreover, “by placing under ev 

yone what his own eye may superintend,” there is erected the surest safegu 
rd against usurpation of function. ‘‘Where every man is a sharer in the direction of 
his ward-republic, or of some of the higher ones, and feels that he is a particip 
tor in the government of affairs, not merely at an election one day in the year, b- 
ut every day; “he will let the heart be torn out of his body sooner than his p 
wer wrested from him by a Caesar or a Bonaparte.” No such idea of popular sovereign 
y, however, appeared in the political organization that was set up in 1789 — 
ar from it. In devising their structure, the American architects followed c 
rtain specifications laid down by Harington, Locke and Adam Smith, which mig 
t be regarded as a sort of official digest of politics under the merchant-St 
te; indeed, if one wished to be perhaps a little inurbane in describing them — thou 
h not actually unjust — one might say that they are the merchant-State’s defence 
mechanism.24 Harington laid down the all important principle that the basis of 
politics is economic — that power follows property. Since he was arguing against 
the feudal concept, he laid stress specifically upon landed property. He was, of 
course, too early to perceive the bearings of the State-system of land tenure upon 
industrial exploitation, and neither he nor Locke perceived any natural distinc- 
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tion to be drawn between law-made property and labour-made property; nor yet 
did Smith perceive this clearly, although he seems to have had occasional indis- 
tinct glimpses of it. According to Harington’s theory of economic determinism, 
the realization of popular sovereignty is a simple matter. Since political power 
proceeds from land ownership, a simple diffusion of land ownership is all that is 
needed to insure a satisfactory distribution of power.25 If everybody owns, then 
everybody rules. “Ifthe people hold three parts in four of the territory,” Harington 
says, “it is plain there can neither be any single person nor nobility able to dis- 
pute the government with them. In this case therefore, except force be interposed, 
they govern themselves.” 

Locke, writing a half-century later when the revolution of 1688 was over, 
concerned himself more particularly with the State’s positive confiscatory inter- 
ventions upon other modes of property ownership. These had long been frequent 
and vexatious, and under the Stuarts they had amounted to unconscionable high- 
way-manry [highway robbery]. Locke’s idea therefore was to copper-rivet such 
a doctrine of the sacredness of property as would forever put a stop to this sort of 
thing. Hence, he laid it down that the first business of the State is to maintain the 
absolute inviolability of general property rights; the State itself might not violate 
them, because in so doing it would act against its own primary function. Thus, in 
Locke’s view, the rights of property took precedence even over those of life and 
liberty; and if ever it came to the pinch, the State must make its choice accord- 
ingly.26 

Thus, while the American architects assented “in principle” to the philoso- 
phy of natural rights and popular sovereignty, and found it in a general way highly 
congenial as a sort of voucher for their self-esteem, their practical interpretation 
of it left it pretty well hamstrung. They were not especially concerned with consis- 
tency; their practical interest in this philosophy stopped short at the point which 
we have already noted, of its presumptive justification of a ruthless economic 
pseudo-individualism, and an exercise of political self-expression by the general 
electorate which should be so managed as to be, in all essential respects, futile. In 
this they took precise pattern by the English Whig exponents and practitioners of 
this philosophy. Locke himself, whom we have seen putting the natural rights of 
property so high above those of life and liberty, was equally discriminating in his 
view of popular sovereignty. He was no believer in what he called “a numerous 
democracy,” and did not contemplate a political organization that should counte- 
nance anything of the kind.27 The sort of organization he had in mind is reflected 
in the extraordinary constitution he devised for the royal province of Carolina, 
which established a basic order of politically inarticulate serfdom. Such an orga- 
nization as this represented about the best, in a practical way, that the British mer- 
chant-State was ever able to do for the doctrine of popular sovereignty. 


It was also about the best that the American counterpart of the British mer- 
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chant-State could do. The sum of the matter is; that while the philosophy of natural 
rights and popular sovereignty afforded a set of principles upon which all inter- 
ests could unite, and practically all did unite, with the aim of securing political 
independence, it did not afford a satisfactory set of principles on which to found 
the new American State. When political independence was secured, the stark 
doctrine of the Declaration went into abeyance, with only a distorted simulacrum 
ofits principles surviving. The rights of life and liberty were recognized by a mere 
constitutional formality left open to eviscerating interpretations, or, where these 
were for any reason deemed superfluous, to simple executive disregard; and all 
consideration of the rights attending “the pursuit of happiness” was narrowed 
down to a plenary acceptance of Locke’s doctrine of the preeminent rights of prop- 
erty, with law-made property on an equal footing with labour-made property. 

As for popular sovereignty, the new State had to be republican in form, for 
no other would suit the general temper of the people; and hence, its peculiar task 
was to preserve the appearance of actual republicanism without the reality. To do 
this, it took over the apparatus which we have seen the English merchant-State 
adopting when confronted with a like task — the apparatus ofa representative or 
parliamentary system. Moreover, it improved upon the British model of this ap- 
paratus by adding three auxiliary devices which time has proved most effective. 
These were, first, the device of the fixed term, which regulates the administration 
of our system by astronomical rather than political considerations — by the mo- 
tion of the earth around the sun rather than by political exigency; second, the 
device of judicial review and interpretation, which, as we have already observed, 
is a process whereby anything may be made to mean anything; third, the device 
of requiring legislators to reside in the district they represent, which puts the high- 
est conceivable premium upon pliancy and venality, and is therefore the best 
mechanism for rapidly building up an immense body of patronage. It may be per- 
ceived at once that all these devices tend, of themselves, to work smoothly and 
harmoniously towards a great centralization of State power, and that their work- 
ing in this direction may be indefinitely accelerated with the utmost economy of 
effort. 

As well as one can put a date to such an event, the surrender at Yorktown 
marks the sudden and complete disappearance of the Declaration’s doctrine from 
the political consciousness of America. Mr. Jefferson resided in Paris as minister 
to France from 1784 to 1789. As the time for his return to America drew near, he 
wrote Colonel Humphreys that he hoped soon “to possess myself anew, by con- 
versation with my countrymen, of their spirit and ideas. I know only the Ameri- 
cans of the year 1784. They tell me this is to be much a stranger to those of 1789.” 
So indeed he found it. Upon arriving in New York and resuming his place in the 
social life of the country, he was greatly depressed by the discovery that the prin- 
ciples of the Declaration had gone wholly by the board. No one spoke of natural 
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rights and popular sovereignty; it would seem actually that no one had ever heard 
of them. Quite the contrary; everyone was talking about the pressing need ofa 
strong central coercive authority, able to check the incursions which “the demo- 
cratic spirit” was likely to incite upon “the men of principle and property.”28 

Mr. Jefferson wrote despondently of the contrast of all this with the sort of 
thing he had been hearing in the France which he had just left “in the first year of 
her revolution, in the fervour of natural rights and zeal for reformation.” In the 
process of possessing himself anew of the spirit and ideas of his countrymen, he 
said, “I can not describe the wonder and mortification with which the table con- 
versations filled me.” Clearly, though the Declaration might have been the char- 
ter of American independence, it was in no sense the charter of the new American 
State. 

21 Even now its cooperation seems not to have got very far in English and 
American professional circles. The latest English exponent of the State, Professor 
Laski, draws the same set of elaborate distinctions between the State and 
officialdom that one would look for if he had been writing a hundred and fifty 
years ago. He appears to regard the State as essentially a social institution, though 
his observations on this point are by no means clear. Since his conclusions tend 
towards collectivism, however, the inference seems admissible. 

22 As, for example, when one political party is turned out of office, and an- 
other put in. 

23 In fact, the only modification of it that one can foresee as necessary is 
that the smallest unit should reserve the taxing power strictly to itself. The larger 
units should have no power whatever of direct or indirect taxation, but should 
present their requirements to the townships, to be met by quota. This would tend 
to reduce the organizations of the larger units to skeleton form, and would oper- 
ate strongly against their assuming any functions but those assigned them, which 
under a strictly governmental regime would be very few — for the federal unit, 
indeed, extremely few. It is interesting to imagine the suppression of every bu- 
reaucratic activity in Washington today that has to do with the maintenance and 
administration of the political means, and see how little would be left. If the State 
were superseded by government, probably every federal activity could be housed 
in the Senate Office Building — quite possibly with room to spare. 

24 Harington published the Oceana in 1656. Locke’s political treatises were 
published in 1690. Smith’s Inquiry into the Nature and Causes of the Wealth of 
Nations appeared in 1776. 

25 This theory, with its corollary that democracy is primarily an economic 
rather than a political status, is extremely modern. The Physiocrats in France, and 
Henry George in America, modified Harington’s practical proposals by showing 
that the same results could be obtained by the more convenient method ofa local 
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confiscation of economic rent. 

26 Locke held that, in time of war, it was competent for the State to conscript 
the lives and liberties of its subjects, but not their property. It is interesting to 
remark the persistence of this view in the practice of the merchant-State at the 
present time. In the last great collision of competing interests among merchant- 
States, twenty years ago, the State everywhere intervened at wholesale upon the 
rights of life and liberty, but was very circumspect towards the rights of property. 
Since the principle of absolutism was introduced into our constitution by the in- 
come tax amendment, several attempts have been made to reduce the rights of 
property, in time of war, to an approximately equal footing with those of life and 
liberty; but so far, without success. 

27 It is worth going through the literature of the late seventeenth and early 
eighteenth century to see how the words “democracy” and “democrat” appear 
exclusively as terms of contumely (rudeness) and reprehension. They served this 
purpose for a long time both in England and America, much as the terms “bolshe- 
vism” and “bolshevist” serve us now. They were subsequently taken over to be- 
come what Bentham called “impostorterms,” in behalf of the existing economic 
and political order, as synonymous with a purely nominal republicanism. They 
are now used regularly in this way to describe the political system of the United 
States, even by persons who should know better — even, curiously, by persons 
like Bertrand Russell and Mr. Laski, who have little sympathy with the existing 
order. One sometimes wonders how our revolutionary forefathers would take it if 
they could hear some flatulent political thimblerigger [shell game operator] charge 
them with having founded “the great and glorious democracy of the West.” 

28 This curious collocation of attributes belongs to General Henry Knox, 
Washington’s secretary of war, and a busy speculator in land-values. He used it in 
a letter to Washington, on the occasion of Shays’s Rebellion in 1786, in which he 
made an agonized plea for a strong federal army. In the literature of the period, it 
is interesting to observe how regularly a moral superiority is associated with the 
possession of property. 

Chapter Five 

It is acommonplace that the persistence of an institution is due solely to the 
state of mind that prevails towards it, the set of terms in which men habitually 
think about it. So long, and only so long, as those terms are favourable, the institu- 
tion lives and maintains its power; and when for any reason men generally cease 
thinking in those terms, it weakens and becomes inert. At one time, a certain set 
of terms regarding man’s place in nature gave organized Christianity the power 
largely to control men’s consciences and direct their conduct; and this power has 
dwindled to the point of disappearance, for no other reason than that men gener- 
ally stopped thinking in those terms. The persistence of our unstable and iniqui- 
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tous economic system is not due to the power of accumulated capital, the force of 
propaganda, or to any force or combination of forces commonly alleged as its 
cause. It is due solely to a certain set of terms in which men think of the opportu- 
nity to work; they regard this opportunity as something to be given. Nowhere is 
there any other idea about it than that the opportunity to apply labour and capital 
to natural resources for the production of wealth is not in any sense a right, but a 
concession. This is all that keeps our system alive. When men cease to think in 
those terms, the system will disappear, and not before. 

It seems pretty clear that changes in the terms of thought affecting an insti- 
tution are but little advanced by direct means. They are brought about in obscure 
and circuitous ways, and assisted by trains of circumstance which before the fact 
would appear quite unrelated, and their erosive or solvent action is therefore quite 
unpredictable. A direct drive at effecting these changes comes as a rule to noth- 
ing, or more often than not turns out to be retarding. They are so largely the work 
of those unimpassioned and imperturbable agencies for which Prince de Bismarck 
had such vast respect — he called them the imponderabilia — that any effort which 
disregards them, or thrusts them violently aside, will in the long run find them 
stepping in to abort its fruit. 

Thus it is that what we are attempting to do in this rapid survey of the his- 
torical progress of certain ideas, is to trace the genesis of an attitude of mind, a set 
of terms in which now practically everyone thinks of the State; and then to con- 
sider the conclusions towards which this psychical phenomenon unmistakably 
points. Instead of recognizing the State as “the common enemy of all well-dis- 
posed, industrious and decent men,” the run of mankind, with rare exceptions, 
regards it not only as a final and indispensable entity, but also as, in the main, 
beneficent. The mass-man, ignorant of its history, regards its character and inten 
tions as social rather than antisocial; and in that faith he is willing to put at- 

its disposal an indefinite credit of knavery, mendacity and chicane, upon which it 
administrators may draw at will. Instead of looking upon the State’s pro 
gressive absorption of social power with the repugnance and resentment that he- 
would naturally feel towards the activities of a professional criminal organ 
zation, he tends rather to encourage and glorify it, in the belief that he is someh- 
ow identified with the State, and that therefore, in consenting to its indefini 
e aggrandizement [elaboration], he consents to something in which he has as 
are — he is, pro tanto [for much], aggrandizing himse 

. Professor Ortega y Gasset analyzes this state of mind extremely well. The 
mass-man, he says, confronting the phenomenon of the State, “sees it, admires it, 
knows that there it is... . Furthermore, the mass-man sees in the State an anony- 
mous power, and feeling himself, like it, anonymous, he believes that the State is 
something of his own. Suppose that in the public life of a country some difficulty, 
conflict, or problem, presents itself, the mass-man will tend to demand that the 
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State intervene immediately and undertake a solution directly with its immense 
and unassailable resources... When the mass suffers any ill fortune, or simply 
feels some strong appetite, its great temptation is that permanent sure possibility 
of obtaining everything, without effort, struggle, doubt, or risk, merely by touch- 
ing a button and setting the mighty machine in motion.” 

It is the genesis of this attitude, this state of mind, and the conclusions which 
inexorably follow from its predominance, that we are attempting to get at through 
our present survey. These conclusions may perhaps be briefly forecast here, in 
order that the reader who is for any reason indisposed to entertain them may take 
warning of them at this point, and close the book. 

The unquestioning, determined, even truculent maintenance of the attitude 
which Professor Ortega y Gasset so admirably describes, is obviously the life and 
strength of the State; and obviously too, it is now so inveterate and so widespread 
—one may freely call it universal — that no direct effort could overcome its invet- 
eracy or modify it, and least of all hope to enlighten it. This attitude can only be 
sapped and mined by uncountable generations of experience, in a course marked 
by recurrent calamity of a most appalling character. When once the predomi- 
nance of this attitude in any given civilization has become inveterate, as so plainly 
it has become in the civilization of America, all that can be done is to leave it to 
work its own way out to its appointed end. The philosophic historian may content 
himself with pointing out and clearly elucidating its consequences, as Professor 
Ortega y Gasset has done, aware that after this there is no more that one can do. 
“The result of this tendency,” he says, “will be fatal. Spontaneous social action will 
be broken up over and over again by State intervention; no new seed will be able 
to fructify.2 Society will have to live for the State, man for the governmental ma- 
chine. And as after all it is only a machine, whose existence and maintenance de- 
pend on the vital supports around it,3 the State, after sucking out the very marrow 
of society, will be left bloodless, a skeleton, dead with that rusty death of machin- 
ery, more gruesome than the death ofa living organism. Such was the lamentable 
fate of ancient civilization.” 

1 Consider, for example, the present situation. Our natural resources, while 
much depleted, are still great; our population is very thin, running something like 
twenty or twenty-five to the square mile; and some millions of this population are 
at the moment “unemployed,” and likely to remain so because no one will or can 
“give them work.” 

The point is not that men generally submit to this state of things, or that they 
accept it as inevitable, but that they see nothing irregular or anomalous about it 
because of their fixed idea that work is something to be given. 

2 The present paralysis of production, for example, is due solely to State 
intervention, and uncertainty concerning further intervention. 
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3 It seems to be very imperfectly understood that the cost of State interven- 
tion must be paid out of production, this being the only source from which any 
payment for anything can be derived. Intervention retards production; then the 
resulting stringency and inconvenience enable further intervention, which in turn 
still further retards production; and this process goes on until, as in Rome, in the 
third century, production ceases entirely, and the source of payment dries up. 

The revolution of 1776-1781 converted thirteen provinces, practically as they 
stood, into thirteen autonomous political units, completely independent, and they 
so continued until 1789 formally held together, as a sort of league, by the Articles 
of Confederation. For our purposes, the point to be remarked about this eight 
year period, 1781-1789, is that administration of the political means was not cen- 
tralized in the federation, but in the several units of which the federation was com- 
posed. The federal assembly, or congress, was hardly more than a deliberative 
body of delegates appointed by the autonomous units. It had no taxing power, 
and no coercive power. It could not command funds for any enterprise common 
to the federation, even for war; all it could do was to apportion the sum needed, in 
the hope that each unit would meet its quota. There was no coercive federal au- 
thority over these matters, or over any matters; the sovereignty of each of the 
thirteen federated units was complete. 

Thus the central body of this loose association of sovereignties had nothing 
to say about the distribution of the political means. This authority was vested in 
the several component units. Each unit had absolute jurisdiction over its territo- 
rial basis, and could partition it as it saw fit, and could maintain any system of 
land-tenure that it chose to establish.4 Each unit set up its own trade regulations. 
Each unit levied its own tariffs, one against another, in behalf of its own chosen 
beneficiaries. Each manufactured its own currency, and might manipulate it as it 
liked, for the benefit of such individuals or economic groups as were able to get 
effective access to the local legislature. Each managed its own system of boun- 
ties, concessions, subsidies, franchises, and exercised it with a view to whatever 
private interest its legislature might be influenced to promote. In short, the whole 
mechanism of the political means was non-national. The federation was not in any 
sense a State; the State was not one, but thirteen. 

Within each unit, therefore, as soon as the war was over, there began at 
once a general scramble for access to the political means. It must never be forgot- 
ten that in each unit society was fluid; this access was available to anyone gifted 
with the peculiar sagacity and resolution necessary to get at it. Hence one eco- 
nomic interest after another brought pressure of influence to bear on the local 
legislatures, until the economic hand of every unit was against every other, and 
the hand of every other was against itself. The principle of “protection,” which as 
we have seen was already well understood, was carried to lengths precisely com- 
patible with those to which it is carried in international commerce today, and for 
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precisely the same primary purpose — the exploitation, or in plain terms the rob- 
bery, of the domestic consumer. Mr. Beard remarks that the legislature of New 
York, for example, pressed the principle which governs tariff-making to the point 
of levying duties on firewood brought in from Connecticut and on cabbages from 
New Jersey — a fairly close parallel with the octroi [tax] that one still encounters 
at the gates of French towns. 

The primary monopoly, fundamental to all others — the monopoly of eco- 
nomic rent — was sought with redoubled eagerness.5 The territorial basis of each 
unit now included the vast holdings confiscated from British owners, and the bar 
erected by the British State’s proclamation of 1763 against the appropriation of 
Western lands was now removed. Professor Sakolski observes dryly that “the early 
landlust which the colonists inherited from their European forebears was not di- 
minished by the democratic spirit of the revolutionary fathers.” Indeed not! Land 
grants were sought as assiduously from local legislatures as they had been in ear- 
lier days from the Stuart dynasty and from colonial governors, and the mania of 
land-jobbing ran apace with the mania of land-grabbing.6 Among the men most 
actively interested in these pursuits were those whom we have already seen iden- 
tified with them in pre-revolutionary days, such as the two Morrises, Knox, 
Pickering, James Wilson and Patrick Henry; and with their names appear those of 
Duer, Bingham, McKean, Willing, Greenleaf, Nicholson, Aaron Burr, Low, Macomb, 
Wadsworth, Remsen, Constable, Pierrepotit, and others which now are less well 
remembered. There is probably no need to follow out the rather repulsive trail of 
effort after other modes of the political means. What we have said about the fore- 
going two modes — tariffs and rental-value monopoly — is doubtless enough to 
illustrate satisfactorily the spirit and attitude of mind towards the State during the 
eight years immediately following the revolution. The whole story of insensate 
scuffle for State-created economic advantage is not especially animating, nor is it 
essential to our purposes. Such as it is, it may be read in detail elsewhere. All that 
interests us is to observe that during the eight years of federation, the principles 
of government set forth by Paine and by the Declaration continued in utter abey- 
ance. Not only did the philosophy of natural rights and popular sovereignty7 re- 
main as completely out of consideration as when Mr. Jefferson first lamented its 
disappearance, but the idea of government as a social institution based on this 
philosophy was likewise unconsidered. No one thought ofa political organization 
as instituted “to secure these rights” by processes of purely negative interven- 
tion-instituted, that is, with no other end in view than the maintenance of “free- 
dom and security.” The history of the eight-year period of federation shows no 
trace whatever of any idea of political organization other than the State-idea. No 
one regarded this organization otherwise than as the organization of the political 
means, an all powerful engine which should stand permanently ready and avail- 
able for the irresistible promotion of this-or-that set of economic interests, and 
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the irremediable disservice of others; according as whichever set, by whatever 
course of strategy, might succeed in obtaining command of its machinery. 

4 As a matter of fact, all thirteen units merely continued the system that had 
existed throughout the colonial period — the system which gave the beneficiary 
a monopoly of rental-values as well as a monopoly of use-values. No other system 
was ever known in America, except in the short-lived state of Deseret, under the 
Mormon polity. 

5 For a brilliant summary of post-revolutionary land-speculation, cf. Sakolski, 
op. cit., ch. II. 

6 Mr. Sakolski very justly remarks that the mania for land-jobbing was stimu- 
lated by the action of the new units in offering lands by way of settlement of their 
public debts, which led to extensive gambling in the various issues of “land-war- 
rants.” The list of eminent names involved in this enterprise includes Wilson C. 
Nicholas, who later became governor of Virginia; “Light Horse Harry” Lee, father 
of the great Confederate Commander; General John Preston, of Smithfield; and 
George Taylor, brother-in-law of Chief Justice Marshall. Lee, Preston and Nicho- 
las were prosecuted at the instance of some Connecticut speculators, for a trans- 
action alleged as fraudulent; Lee was arrested in Boston, on the eve of embarking 
for the West Indies. They had deeded a tract, said to be of 300,000 acres, at ten 
cents an acre, but on being surveyed, the tract did not come to half that size. Frauds 
of this order were extremely common. 

7 The new political units continued the colonial practice of restricting the 
suffrage to taxpayers and owners of property, and none but men of considerable 
wealth were eligible to public office. Thus, the exercise of sovereignty was a mat- 
ter of economic right, not natural right. 

It may be repeated that while State power was well centralized under the 
federation, it was not centralized in the federation, but in the federated unit. For 
various reasons, some of them plausible, many leading citizens, especially in the 
more northerly units, found this distribution of power unsatisfactory; and a con- 
siderable compact group of economic interests which stood to profit by a redis- 
tribution naturally made the most of these reasons. It is quite certain that dissatis- 
faction with the existing arrangement was not general, for when the redistribu- 
tion took place in 1789, it was effected with great difficulty and only through a 
coup d’Etat, organized by methods which, if employed in any other field than that 
of politics, would be put down at once as not only daring, but unscrupulous and 
dishonourable. 

The situation, in a word, was that American economic interests had fallen 
into two grand divisions, the special interests in each having made common cause 
with a view to capturing control of the political means. One division comprised 
the speculating, industrial-commercial and creditor interests, with their natural 
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allies of the bar and bench, the pulpit and the press. The other comprised chiefly 
the farmers and artisans and the debtor class generally. From the first, these two 
grand divisions were colliding briskly here and there in the several units, the 
most serious collision occurring over the terms of the Massachusetts constitution 
of 1780.8 The State in each of the thirteen units was a class-State, as every State 
known to history has been; and the work of maneuvering it in its function of en- 
abling the economic exploitation of one class by another went steadily on. 

General conditions under the Articles of Confederation were pretty good. 
The people had made a creditable recovery from the dislocations and disturbances 
due to the revolution, and there was a very decent prospect that Mr. Jefferson’s 
idea ofa political organization which should be national in foreign affairs and non- 
national in domestic affairs might be found continuously practicable. Some tink- 
ering with the Articles seemed necessary — in fact, it was expected — but noth- 
ing that would transform or seriously impair the general scheme. The chief trouble 
was with the federation’s weakness in view of the chance of war, and in respect of 
debts due to foreign creditors. The Articles, however, carried provision for their 
own amendment, and for anything one can see, such amendment as the general 
scheme made necessary was quite feasible. In fact, when suggestions of revision 
arose, as they did almost immediately, nothing else appears to have been con- 
templated. 

But the general scheme itself was, as a whole, objectionable to the interests 
grouped in the first grand division. The grounds of their dissatisfaction are obvi- 
ous enough. When one bears in mind the vast prospect of the continent, one need 
use but little imagination to perceive that the national scheme was by far the more 
congenial to those interests, because it enabled an ever-closer centralization of 
control over the political means. For instance, leaving aside the advantage of hav- 
ing but one central tariff-making body to chaffer [bargain or haggle] with, instead 
of twelve, any industrialist could see the great primary advantage of being able 
to extend his exploiting operations over a nationwide free-trade area walled in 
by a general tariff; the closer the centralization, the larger the exploitable area. 
Any speculator in rental-values would be quick to see the advantage of bringing 
this form of opportunity under unified control.9 Any speculator in depreciated 
public securities would be strongly for a system that could offer him the use of the 
political means to bring back their face value.10 Any ship owner or foreign trader 
would be quick to see that his bread was buttered on the side of a national State 
which, if properly approached, might lend him the use of the political means by 
way of a subsidy, or would be able to back up some profitable but dubious 
freebooting [pillaging] enterprise with “diplomatic representations” or with re- 
prisals. 

In general, the farmers and the debtor class, on the other hand, were not 
interested in these considerations, but were strongly for letting things stay, for 
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the most part, as they stood. Preponderance in the local legislatures gave them 
satisfactory control of the political means, which they could and did use to the 
prejudice of the creditor class, and they did not care to be disturbed in their pre- 
ponderance. They were agreeable to such modification of the Articles as should 
work out short of this, but not to setting up a nationall1 replica of the British mer- 
chant-State, which they perceived was precisely what the classes grouped in the 
opposing grand division wished to do. These classes aimed at bringing in the 
British system of economics, politics and judicial control, on a nationwide scale; 
and the interests grouped in the second division saw that what this would really 
come to was a shifting of the incidence of economic exploitation upon themselves. 
They had an impressive object lesson in the immediate shift that took place in 
Massachusetts after the adoption of John Adams’s local constitution of 1780. They 
naturally did not care to see this sort of thing put into operation on a nationwide 
scale, and they therefore looked with extreme disfavour upon any bait put forth 
for amending the Articles out of existence. When Hamilton, in 1780, objected to 
the Articles in the form in which they were proposed for adoption, and proposed 
the calling of a constitutional convention instead, they turned the cold shoulder; 
as they did again to Washington’s letter to the local governors three years later, in 
which he adverted to the need of a strong coercive central authority. 

Finally, however, a constitutional convention was assembled, on the dis- 
tinct understanding that it should do no more than revise the Articles in such a 
way, as Hamilton cleverly phrased it, as to make them “adequate to the exigen- 
cies of the nation,” and on the further understanding that all the thirteen units should 
assent to the amendments before they went into effect; in short, that the method of 
amendment provided by the Articles themselves should be followed. Neither 
understanding was fulfilled. The convention was made up wholly of men repre- 
senting the economic interests of the first division. The great majority of them, 
possibly as many as four-fifths, were public creditors; one-third were land-specu- 
lators; some were moneylenders; one-fifth were industrialists, traders, shippers; 
and many of them were lawyers. They planned and executed a coup d’Etat, sim- 
ply tossing the Articles of Confederation into the waste basket, and drafting a 
constitution de novo [altered constitution], with the audacious provision that it 
should go into effect when ratified by nine units instead of by all thirteen. More- 
over, with like audacity, they provided that the document should not be submit- 
ted either to the Congress or to the local legislatures, but that it should go direct 
to a popular vote! 12 

The unscrupulous methods employed in securing ratification need not be 
dwelt on here.13 We are not indeed concerned with the moral quality of any of the 
proceedings by which the constitution was brought into being, but only with show- 
ing their instrumentality in encouraging a definite general idea of the State and its 
functions, and a consequent general attitude towards the State. We therefore go 
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on to observe that in order to secure ratification by even the nine necessary units, 
the document had to conform to certain very exacting and difficult requirements. 
The political structure which it contemplated had to be republican in form, yet 
capable of resisting what Gerry unctuously [hypocritically] called “the excess of 
democracy,” and what Randolph termed its “turbulence and follies.” The task of 
the delegates was precisely analogous to that of the earlier architects who had 
designed the structure of the British merchant-State, with its system of economics, 
politics and judicial control; they had to contrive something that could pass mus- 
ter as showing a good semblance of popular sovereignty, without the reality. Madi- 
son defined their task explicitly in saying that the convention’s purpose was “to 
secure the public good and private rights against the danger of such a faction 
[i.e., a democratic faction], and at the same time preserve the spirit and form of 
popular government.” 

Under the circumstances, this was a tremendously large order; and the con- 
stitution emerged, as it was bound to do, as a compromise document, or as Mr. 
Beard puts it very precisely, “a mosaic of second choices,” which really satisfied 
neither of the two opposing sets of interests. It was not strong and definite enough 
in either direction to please anybody. In particular, the interests composing the 
first division, led by Alexander Hamilton, saw that it was not sufficient of itself to 
fix them in anything like a permanent impregnable position to exploit continu- 
ously the groups composing the second division. To do this — to establish the 
degree of centralization requisite to their purposes — certain lines of administra- 
tive management must be laid down, which, once established, would be perma- 
nent. Therefore, the further task, in Madison’s phrase, was to “administration” the 
constitution into such absolutist modes as would secure economic supremacy, by 
a free use of the political means, to the groups which made up the first division. 

This was accordingly done. For the first ten years of its existence, the con- 
stitution remained in the hands of its makers for administration in directions most 
favourable to their interests. For an accurate understanding of the newly-erected 
system’s economic tendencies, too much stress can not be laid on the fact that for 
these ten critical years “the machinery of economic and political power was mainly 
directed by the men who had conceived and established it.” 14 Washington, who 
had been chairman of the convention, was elected President. Nearly half the Sen- 
ate was made up of men who had been delegates, and the House of Representa- 
tives was largely made up of men who had to do with the drafting or ratifying of 
the constitution. Hamilton, Randolph and Knox, who were active in promoting the 
document, filled three of the four positions in the Cabinet; and all the federal judge- 
ships, without a single exception, were filled by men who had a hand in the busi- 
ness of drafting or of ratification, or both. 

Of all the legislative measures enacted to implement the new constitution, 
the one best calculated to ensure a rapid and steady progress in the centraliza- 
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tion of political power was the Judiciary Act of 1789.15 This measure created a 
federal supreme court of six members (subsequently enlarged to nine), and a 
federal district court in each state, with its own complete personnel, and a com- 
plete apparatus for enforcing its decrees. The Act established federal oversight 
of state legislation by the familiar device of “interpretation,” whereby the Supreme 
Court might nullify state legislative or judicial action which, for any reason it saw 
fit, to regard as unconstitutional. One feature of the Act, which for our purposes is 
most noteworthy, is that it made the tenure of all these federal judgeships ap- 
pointive, not elective, and for life; thus marking almost the farthest conceivable 
departure from the doctrine of popular sovereignty. 

The first chiefjustice was John Jay, “the learned and gentle Jay,” as Beveridge 
calls him in his excellent biography of Marshall. Aman of superb integrity, he was 
far above doing anything whatever in behalf of the accepted principle that est 
boni judicis ampliare jurisdictionem. Ellsworth, who followed him, also did noth- 
ing. The succession, however, after Jay had declined a reappointment, then fell to 
John Marshall, who, in addition to the control established by the Judiciary Act over 
the state legislative and judicial authority, arbitrarily extended judicial control 
over both the legislative and executive branches of the federal authority;16 thus 
effecting as complete and convenient a centralization of power as the various in- 
terests concerned in framing the constitution could reasonably have contem- 
plated.17 

We may now see from this necessarily brief survey, which anyone may 
amplify and particularize at his pleasure, what the circumstances were which 
rooted a certain definite idea of the State still deeper in the general conscious- 
ness. That idea was precisely the same in the constitutional period as that which 
we have seen prevailing in the two periods already examined — the colonial pe- 
riod, and the eight year period following the revolution. Nowhere in the history of 
the constitutional period do we find the faintest suggestion of the Declaration’s 
doctrine of natural rights; and we find its doctrine of popular sovereignty not only 
continuing in abeyance, but constitutionally estopped from ever reappearing. 
Nowhere do we find a trace of the Declaration’s theory of government; on the 
contrary, we find it expressly repudiated. The new political mechanism was a faith- 
ful replica of the old disestablished British model, but so far improved and strength- 
ened as to be incomparably more close-working and efficient, and hence pre- 
senting incomparably more attractive possibilities of capture and control. There- 
fore, by consequence, we find more firmly implanted than ever the same general 
idea of the State that we have observed as prevailing hitherto — the idea of an 
organization of the political means, an irresponsible and all-powerful agency stand- 
ing always ready to be put into use for the service of one set of economic interests 
as against another. 


8 This was the uprising known as Shays’s Rebellion, which took place in 
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1786. The creditor division in Massachusetts had gained control of the political 
means, and had fortified its control by establishing a constitution which was made 
to bear so hardly on the agrarian and debtor division that an armed insurrection 
broke out six years later, led by Daniel Shays, for the purpose of annulling its 
onerous provisions, and transferring control of the political means to the latter 
group. This incident affords a striking view in miniature of the State’s nature and 
teleology. The rebellion had a great effect in consolidating the creditor division 
and giving plausibility to its contention for the establishment of a strong coercive 
national State. Mr. Jefferson spoke contemptuously of this contention, as “the in- 
terested clamours and sophistry of speculating, shaving and banking institutions”; 
and of the rebellion itself he observed to Mrs. John Adams, whose husband had 
most to do with drafting the Massachusetts constitution, “I like a little rebellion 
now and then... The spirit of resistance to government is so valuable that I wish it 
to be always kept alive. It will often be exercised when wrong, but better so than 
not to be exercised at all.” Writing to another correspondent at the same time, he 
said earnestly, “God forbid we should ever be twenty years without such a rebel- 
lion.” Obiter dicta of this nature, scattered here and there in Mr. Jefferson’s writ- 
ings, have the interest of showing how near his instinct led him towards a clear 
understanding of the State’s character. 

9 Professor Sakolski observes that after the Articles of Confederation were 
supplanted by the constitution, schemes of land-speculation “multiplied with re- 
newed and intensified energy.” Naturally so, for as he says, the new scheme ofa 
national State got strong support from this class of adventurers because they fore- 
saw that rental-values “must be greatly increased by an efficient federal govern- 
ment.” 

10 More than half the delegates to the constitutional convention of 1787 were 
either investors or speculators in the public funds. Probably sixty per cent of the 
values represented by these securities were fictitious, and were so regarded even 
by their holders. 

11 It may be observed that at this time the word “national” was a term of 
obloquy, carrying somewhat the same implications that the word “fascist” carries 
in some quarters today. Nothing is more interesting than the history of political 
terms in their relation to the shifting balance of economic advantage — except, 
perhaps, the history of the partisan movements which they designate, viewed in 
the same relation. 

12 The obvious reason for this, as the event showed, was that the interests 
grouped in the first division had the advantage of being relatively compact and 
easily mobilized. Those in the second division, being chiefly agrarian, were loose 
and sprawling, communications among them were slow, and mobilization diffi- 
cult. 
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13 They have been noticed by several recent authorities, and are exhibited 
fully in Mr. Beard’s monumental Economic Interpretation of the Constitution of the 
United States. 

14 Beard, op. cit., p. 337. 

15 The principal measures bearing directly on the distribution of the politi- 
cal means were those drafted by Hamilton for funding and assumption, for a pro- 
tective tariff, and for a national bank. These gave practically exclusive use of the 
political means to the classes grouped in the first grand division, the only modes 
left available to others being patents and copyrights. Mr. Beard discusses these 
measures with his invariable lucidity and thoroughness, op. cit., Ch. VIII. Some 
observations on them, which are perhaps worth reading, are contained in my own 
book, Jefferson, ch. V. 


16 The authority of the Supreme Court was disregarded by Jackson, and 
overruled by Lincoln, thus converting the mode of the State temporarily from an 
oligarchy into an autocracy. It is interesting to observe that just such a contin- 
gency was foreseen by the framers of the constitution, in particular by Hamilton. 
They were apparently well aware of the ease with which, in any period of crisis, a 
quasi-republican mode of the State slips offinto executive tyranny. Oddly enough, 
at one time Mr. Jefferson considered nullifying the Alien and Sedition Acts by ex- 
ecutive action, but did not do so. Lincoln overruled the opinion of Chief Justice 
Taney that suspension of the habeas corpus was unconstitutional, and in conse- 
quence the mode of the State was, until 1865, a monocratic military despotism. In 
fact, from the date of his proclamation of blockade, Lincoln ruled unconstitution- 
ally throughout his term. The doctrine of “reserved powers” was knaved up ex 
post facto as a justification of his acts, but as far as the intent of the constitution is 
concerned, it was obviously a pure invention. In fact, a very good case could be 
made out for the assertion that Lincoln’s acts resulted in a permanent radical change 
in the entire system of constitutional “interpretation” — that since his time, ‘‘inter- 
pretations” have not been interpretations of the constitution but merely of public 
policy; or, as our most acute and profound social critic put it, “the Supreme Court 
follows the election returns.” A strict constitutionalist might indeed say that the 
constitution died in 1861, and one would have to scratch one’s head pretty dili- 
gently to refute him. 

17 Marshall was appointed by John Adams at the end of his Presidential 
term when the interests grouped in the first division were becoming very anxious 
about the opposition developing against them among the exploited interests. A 
letter written by Oliver Wolcott to Fisher Ames gives a good idea of where the 
doctrine of popular sovereignty stood; his reference to military measures is par- 
ticularly striking. He says, “The steady men in Congress will attempt to extend 
the judicial department, and I hope that their measures will be very decided. It is 
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impossible in this country to render an army an engine of government; and there 
is no way to combat the state opposition but by an efficient and extended organi- 
zation of judges, magistrates, and other civil officers.” Marshall’s appointment 
followed, and also the creation of twenty-three new federal judgeships. Marshall’s 
cardinal decisions were made in the cases of Marbury, of Fletcher, of McCulloch, 
of Dartmouth College, and of Cohens. It is perhaps not generally understood that, 
as the result of Marshall’s efforts, the Supreme Court became not only the highest 
law-interpreting body, but the highest lawmaking body as well; the precedents 
established by its decisions have the force of constitutional law. Therefore, since 
1800, the actual mode of the State in America is normally that of a small and irre- 
sponsible oligarchy! In 1821, Mr. Jefferson, regarding Marshall quite justly as “a 
crafty chief judge who sophisticates the law to his mind by the turn of his own 
reasoning,” made the very remarkable prophecy that “our government is now 
taking so steady a course as to show by what road it will pass to destruction, to wit: 
by consolidation first, and then corruption, its necessary consequence. The en- 
gine of consolidation will be the federal judiciary; the other two branches the 
corrupting and corrupted instruments.” Another prophetic comment on the effect 
of centralization was his remark that “when we must wait for Washington to tell us 
when to sow and when to reap, we shall soon want bread.” A survey of our present 
political circumstances makes comment on these prophecies superfluous. 

Out of this idea proceeded what we know as the “party system” of political 
management, which has been in effect ever since. Our purposes do not require 
that we examine its history in close detail for evidence that it has been from the 
beginning a purely bipartisan system, since this is now a matter of fairly common 
acceptance. In his second term Mr. Jefferson discovered the tendency towards 
bipartisanship,18 and was both dismayed and puzzled by it. I have elsewherel9 
remarked his curious inability to understand how the cohesive power of public 
plunder works straight towards political bipartisanship. In 1823, finding some who 
called themselves Republicans favouring the Federalist policy of centralization, 
he spoke of them in a rather bewildered way as “pseudo-Republicans, but real 
Federalists.” But most naturally any Republican who saw a chance of profiting by 
the political means would retain the name, and at the same time resist any ten- 
dency within the party to impair the general system which held out such a pros- 
pect.20 In this way bipartisanship arises. Party designations become purely nomi- 
nal, and the stated issues between parties become progressively trivial; and both 
are more and more openly kept up with no other object than to cover from scru- 
tiny the essential identity of purpose in both parties. 

Thus the party system at once became in effect an elaborate system of fe- 
tishes, which, in order to be made as impressive as possible, were chiefly molded 
up around the constitution, and were put on show as “constitutional principles.” 
The history of the whole post-constitutional period, from 1789 to the present day, 
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is an instructive and cynical exhibit of the fate of these fetishes when they encoun- 
ter the one only actual principle of party action — the principle of keeping open 
the channels of access to the political means. When the fetish of “strict construc- 
tion,” for example, has collided with this principle, it has invariably gone by the 
board, the party that maintained it simply changing sides. The anti-Federalist party 
took office in 1800 as the party of strict construction; yet, once in office, it played 
ducks and drakes with the constitution, in behalf of the special economic interests 
that it represented.21 The Federalists were nominally for loose construction, yet 
they fought bitterly every one of the opposing party’s loose constructionist mea- 
sures — the embargo, the protective tariff and the national bank. They were con- 
stitutional nationalists of the deepest dye, as we have seen; yet in their centre and 
stronghold, New England, they held the threat of secession over the country 
throughout the period of what they harshly called “Mr. Madison’s war,” the War of 
1812, which was in fact a purely imperialistic adventure after annexation of Florid- 
ian and Canadian territory, in behalf of stiffening agrarian control of the political 
means; but when the planting interests of the South made the same threat in 1861, 
they became fervid nationalists again. 

Such exhibitions of pure fetishism, always cynical in their transparent 
candour, make up the history of the party system. Their reductio ad absurdum is 
now seen as perhaps complete — one can not see how it could go further — in the 
attitude of the Democratic party towards its historical principles of state sover- 
eignty and strict construction. A fair match for this, however, is found in a speech 
made the other day to a group of exporting and importing interests by the mayor 
of New York — always known as a Republican in politics — advocating the hoary 
Democratic doctrine of a low tariff! 

Throughout our post-constitutional period there is not on record, as far as I 
know, a single instance of party adherence to a fixed principle, qua [with the char- 
acter of] principle, or to a political theory, qua theory. Indeed, the very cartoons 
on the subject show how widely it has come to be accepted that party platforms, 
with their cant of “issues” are so much sheer quackery, and that campaign prom- 
ises are merely another name for thimblerigging [a shell game]. The workaday 
practice of politics has been invariably opportunist, or in other words, invariably 
conformable to the primary function of the State; and it is largely for this reason 
that the State’s service exerts its most powerful attraction upon an extremely low 
and sharpset type of individual.22 

However, the maintenance of this system of fetishes gives great enhance- 
ment to the prevailing general view of the State. In that view, the State is made to 
appear as somehow deeply and disinterestedly concerned with great principles 
of action; and hence, in addition to its prestige as a pseudo-social institution, it 
takes on the prestige of a kind of moral authority, thus disposing of the last vestige 
of the doctrine of natural rights by overspreading it heavily with the quicklime 
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[caustic substance] of legalism; whatever is State-sanctioned is right. This double 
prestige is assiduously [unceasingly] inflated by many agencies; by a State-con- 
trolled system of education, by a State-dazzled pulpit, by a meretricious [harlot] 
press, by acontinuous kaleidoscopic display of State pomp, panoply [impressive 
ceremonial display] and circumstance, and by all the innumerable devices of elec- 
tioneering. These last invariably take their stand on the foundation of some im- 
posing principle, as witness the agonized cry now going up here and there in the 
land, for a “return to the constitution.” All this is simply “the interested clamours 
and sophistry,” which means no more and no less than it meant when the constitu- 
tion was not yet five years old, and Fisher Ames was observing contemptuously 
that of all the legislative measures and proposals which were on the carpet at the 
time, he scarce knew one that had not raised this same cry, “not excepting a mo- 
tion for adjournment.” 

In fact, such popular terms of electioneering appeal are uniformly and no- 
toriously what Jeremy Bentham called impostor-terms, and their use invariably 
marks one thing and one only; it marks a state of apprehension, either fearful or 
expectant, as the case may be, concerning access to the political means. As we 
are seeing at the moment, once let this access come under threat of straitening or 
stoppage, the menaced interests immediately trot out the spavined [deteriorated], 
glandered hobby of ‘state rights” or “a return to the constitution,” and put it through 
its galvanic movements. Let the incidence of exploitation show the first sign of 
shifting, and we hear at once from one source of “interested clamours and soph- 
istry [fallacy]”’ that “democracy” is in danger, and that the unparalleled excellences 
of our civilization have come about solely through a policy of “rugged individual- 
ism,” carried out under terms of “free competition;” while from another source 
we hear that the enormities of laissez faire have ground the faces of the poor, and 
obstructed entrance into the More Abundant Life.23 

The general upshot of all this is that we see politicians of all schools and 
stripes behaving with the obscene depravity of degenerate children; like the loose- 
footed gangs that infest the railway yards and purlieus of gas houses, each group 
tries to circumvent another with respect to the fruit accruing to acts of public mis- 
chief. In other words, we see them behaving in a strictly historical manner. Pro- 
fessor Laski’s elaborate moral distinction between the State and officialdom is 
devoid of foundation. The State is not, as he would have it, a social institution ad- 
ministered in an antisocial way. It is an antisocial institution, administered in the 
only way an antisocial institution can be administered, and by the kind of person 
who, in the nature of things, is best adapted to such service. 

18 He had observed it in the British State some years before, and spoke of it 
with vivacity. “The nest of office being too small for all of them to cuddle into at 
once, the contest is eternal which shall crowd the other out. For this purpose they 
are divided into two parties, the Ins and the Outs.” Why he could not see that the 
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same thing was bound to take place in the American State, as an effect of causes 
identical with those which brought it about in the British State, is a puzzle to stu- 
dents. Apparently, however, he did not see it, notwithstanding the sound instinct 
that made him suspect parties, and always kept him free from party alliances. As 
he wrote Hopkinson in 1789, “I never submitted the whole system of my opinions 
to the creed of any party of men whatever, in religion, in philosophy, in politics, or 
in anything else where I was capable of thinking for myself. Such an addiction is 
the last degradation of a free and moral agent. If I could not go to heaven but with 
a party, I would not go there at all.” 

19 Jefferson, p. 274. The agrarian-artisan-debtor economic group that elected 
Mr. Jefferson took title as the Republican party (subsequently renamed Demo- 
cratic) and the opposing group called itself by the old pre-constitutional title of 
Federalist. 

20 An example, noteworthy only because uncommonly conspicuous, is seen 
in the behaviour of the Democratic senators in the matter of the tariff on sugar, in 
Cleveland’s second administration. Ever since that incident, one of the Washing- 
ton newspapers has used the name “Senator Sorghum” in its humorous paragraphs, 
to designate the typical venal jobholder. 

21 Mr. Jefferson was the first to acknowledge that his purchase of the Louisi- 
ana territory was unconstitutional; but it added millions of acres to the sum of agrar- 
ian resource, and added an immense amount of prospective voting strength to 
agrarian control of the political means, as against control by the financial and com- 
mercial interests represented by the Federalist party. Mr. Jefferson justified him- 
self solely on the ground of public policy, an interesting anticipation of Lincoln’s 
self-justification in 1861 for confronting Congress and the country with a like fait 
accompli — with Lincoln, however, executed in behalf of financial and commer- 
cial interests as against the agrarian interest. 

22 Henry George made some very keen comment upon the almost incred- 
ible degradation that he saw taking place progressively in the personnel of the 
State’s service. It is perhaps most conspicuous in the Presidency and the Senate, 
though it goes on pari passu [as joined pairs] elsewhere and throughout. As for 
the federal House of Representatives and the state legislative bodies, they must 
be seen to be believed. 

23 Of all the impostor-terms in our political glossary, these are perhaps the 
most flagrantly impudent, and their employment perhaps the most flagitious. We 
have already seen that nothing remotely resembling democracy has ever existed 
here; nor yet has anything resembling free competition, for the existence of free 
competition is obviously incompatible with any exercise of the political means, 
even the feeblest. For the same reason, no policy of rugged individualism has 
ever existed; the most that rugged individualism has done to distinguish itself has 
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been by way of running to the State for some form of economic advantage. If the 
reader has any curiosity about this, let him look up the number of American busi- 
ness enterprises that have made a success unaided by the political means, or the 
number of fortunes accumulated without such aid. Laissez faire has become a term 
of pure opprobrium; those who use it either do not know what it means, or else 
willfully pervert it. As for the unparalleled excellences of our civilization, it is per- 
haps enough to say that the statistics of our insurance companies now show that 
four-fifths of our people who have reached the age of sixty-five are supported by 
their relatives or by some other form of charity. 

Chapter Six 

Such has been the course of our experience from the beginning, and such 
are the terms in which its stark uniformity has led us to think of the State. This 
uniformity also goes far to account for the development of a peculiar moral ener- 
vation [weakness] with regard to the State, exactly parallel to that which prevailed 
with regard to the Church in the Middle Ages.1 The Church controlled the distri- 
bution of certain privileges and immunities, and if one approached it properly, 
one might get the benefit of them. It stood as something to be run to in any kind of 
emergency, temporal or spiritual; for the satisfaction of ambition and cupidity, as 
well as for the more tenuous assurances it held out against various forms of fear, 
doubt and sorrow. As long as this was so, the anomalies presented by its self- 
aggrandizement were more or less contentedly acquiesced in; and thus a chronic 
moral enervation, too negative to be called broadly cynical, was developed to- 
wards its interventions and exactions, and towards the vast overbuilding of its 
material structure.2 

A like enervation pervades our society with respect to the State, and for 
like reasons. It affects especially those who take the State’s pretensions at face 
value and regard it as a social institution whose policies of continuous interven- 
tion are wholesome and necessary; and it also affects the great majority who have 
no clear idea of the State, but merely accept it as something that exists, and never 
think about it except when some intervention bears unfavourably upon their in- 
terests. There is little need to dwell upon the amount of aid thus given to the State’s 
progress in self-aggrandizement, or to show in detail or by illustration the courses 
by which this spiritlessness promotes the State’s steady policy of intervention, 
exaction and overbuilding.’’3 

Every intervention by the State enables another, and this in turn enabling 
yet another, and so on indefinitely; and the State stands ever ready and eager to 
make them, often on its own motion, often again wangling plausibility [obtaining 
credibility] for them through the specious [false] suggestion of interested per- 
sons. Sometimes, the matter at issue is in its nature simple, socially necessary, 
and devoid of any character that would bring it into the purview of politics.4 How- 
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ever, for convenience, complications are erected on it; then presently someone 
sees that these complications are exploitable, and proceeds to exploit them; then 
another, and another, until the rivalries and collisions of interest thus generated 
issue in a more or less general disorder. When this takes place, the logical thing, 
obviously, is to recede, and let the disorder be settled in the slower and more 
troublesome way, but the only effective way, through the operation of natural laws. 

But in such circumstances, recession is never for a moment thought of; the 
suggestion would be put down as sheer lunacy. Instead, the interests unfavourably 
affected — little aware, perhaps, how much worse the cure is than the disease, or 
at any rate, little caring — immediately call on the State to cut in arbitrarily be- 
tween cause and effect, and clear up the disorder out of hand.5 The State then 
intervenes by imposing another set of complications upon the first; these in turn 
are found exploitable, another demand arises, another set of complications, still 
more intricate, is erected upon the first two;6 and the same sequence is gone 
through again and again until the recurrent disorder becomes acute enough to 
open the way for a sharking political adventurer to come forward and, always 
alleging “necessity, the tyrant’s plea,” to organize a coup d’Etat [rebellion].7 But 
more often, the basic matter at issue represents an original intervention of the 
State, an original allotment of the political means. Each of these allotments, as we 
have seen, is a charter of highwaymanry [highway robbery]; a license to appro- 
priate the labour products of others without compensation. Therefore, it is in the 
nature of things that when such a license is issued, the State must follow it up with 
an indefinite series of interventions to systematize and “regulate” its use. The State’s 
endless progressive encroachments that are recorded in the history of the tariff, 
their impudent and disgusting particularity, and the prodigious amount of appa- 
ratus necessary to give them effect, furnish a conspicuous case in point. Another 
is furnished by the history of our railway regulation. It is nowadays the fashion, 
even among those who ought to know better, to hold “rugged individualism” and 
laissez faire [liberal tolerance] responsible for the riot of stock watering, rebates, 
rate-cutting, fraudulent bankruptcies, and the like, which prevailed in our rail- 
way practice after the Civil War, but they had no more to do with it than they have 
to do with the precession of the equinoxes. The fact is that our railways, with few 
exceptions, did not grow up in response to any actual economic demand. They 
were speculative enterprises enabled by State intervention, by allotment of the 
political means in the form of land grants and subsidies; and of all the evils al- 
leged against our railway practice, there is not one but what is directly traceable 
to this primary intervention.8 

So it is with shipping. There was no valid economic demand for adventure 
in the carrying trade; in fact, every sound economic consideration was dead against 
it. It was entered upon through State intervention, instigated by shipbuilders and 
their allied interests; and the mess engendered [brought about] by their manipu- 


113 


ENEMY OF THE STATE 


lation of the political means is now the ground of demand for further and further 
coercive intervention. So it is with what, by an unconscionable stretch oflanguage, 
goes by the name of farming.9 There are very few troubles so far heard of as 
normally besetting this form of enterprise but what are directly traceable to the 
State’s primary intervention in establishing a system of land-tenure which gives a 
monopoly-right over rental-values as well as over use-values; and as long as that 
system is in force, one coercive intervention after another is bound to take place 
in support of it.10 

1 Not long ago, Professor Laski commented on the prevalence of this ener- 
vation among our young people, especially among our student population. It has 
several contributing causes, but it is mainly to be accounted for, I think, by the 
unvarying uniformity of our experience. The State’s pretensions have been so 
invariably extravagant, the disparity between them and its conduct so invariably 
manifest, that one could hardly expect anything else. Probably, the protest against 
our imperialism in the Pacific and the Caribbean, after the Spanish War, marked 
the last major effort of an impotent and moribund decency. Mr. Laski’s compari- 
sons with student bodies in England and Europe lose some of their force when it is 
remembered that the devices of a fixed term and an irresponsible executive ren- 
der the American State peculiarly insensitive to protest and inaccessible to effec- 
tive censure. As Mr. Jefferson said, the one resource of impeachment is “not even 
a scarecrow.” 

2 As an example of this overbuilding, at the beginning of the sixteenth cen- 
tury one-fifth of the land of France was owned by the Church; it was held mainly 
by monastic establishments. 

3 It may be observed, however, that mere use and wont interferes with our 
seeing how egregiously (conspicuously bad or offensive) the original structure of 
the American State, with its system of superimposed jurisdictions and redupli- 
cated functions, was overbuilt. At the present time, a citizen lives under half a 
dozen or more separate overlapping jurisdictions; federal, state, county, town- 
ship, municipal, borough, school district, ward, federal district. Nearly all of these 
have power to tax him directly or indirectly, or both, and as we all know, the only 
limit to the exercise of this power is what can be safely got by it; and thus we 
arrive at the principle rather naively formulated by the late senator from Utah, 
and sometimes spoken of ironically as “Smoot’s law of government” — the prin- 
ciple, as he put it, that the cost of government tends to increase from year to year, 
no matter which party is in power. It would be interesting to know the exact distri- 
bution of the burden of jobholders and mendicant [misleading] political retainers 
— for it must not be forgotten that the subsidized “unemployed” are now a per- 
manent body of patronage — among income receiving citizens. Counting indi- 
rect taxes and voluntary contributions as well as direct taxes, it would probably 
be not far off the mark to say that every two citizens are carrying a third between 
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them. 

4 For example, the basic processes of exchange are necessary, nonpoliti- 
cal, and as simple as any in the world. The humblest Yankee rustic who swaps 
eggs for bacon in the country store, or a day’s labour for potatoes in aneighbour’s 
field, understands them thoroughly, and manages them competently. Their for- 
mula is: goods or services in return for goods or services. There is not, never has 
been, and never will be, a single transaction anywhere in the realm of “business” 
— no matter what its magnitude or apparent complexity — that is not directly 
reducible to this formula. For convenience in facilitating exchange, however, 
money was introduced; and money is a complication, and so are the other evi- 
dences of debt, such as cheques, drafts, notes, bills, bonds, stock 

— certificates, which were introduced for the same reason. These compli- 
cations were found to be exploitable; and the consequent number and range of 
State interventions to “regulate” and “supervise” their exploitation appear to be 
without end. 5 It is one of the most extraordinary things in the world, that the inter- 
ests which abhor and dread collectivism [communism] are the ones which have 
most eagerly urged on the State to take each one of the successive single steps 
that lead directly to collectivism. Who urged it on to form the Federal Trade Com- 
mission; to expand the Department of Commerce; to form the Interstate Com- 
merce Commission and the Federal Farm Board; to pass the Antitrust Acts; to build 
highways, dig out waterways, provide airway services, subsidize shipping? If these 
steps do not tend straight to collectivism, just which way do they tend? Further- 
more, when the interests which encouraged the State to take them are horrified 
by the apparition of communism and the “Red menace,” just what are their pro- 
testations worth? 

6 The text of the Senate’s proposed banking law, published on the first of 
July, 1935, almost exactly filled four pages of the Wall Street Journal! Really now - 
now really — can any conceivable absurdity surpass that? 

T As here in 1932, in Italy, Germany and Russia latterly, in France after the 
collapse of the Directory, in Rome after the death of Pertinax, and so on. 

8 Ignorance has no assignable limits; yet when one hears our railway com- 
panies cited as specimens of rugged individualism, one is put to it to say whether 
the speaker’s sanity should be questioned, or his integrity. Our transcontinental 
companies, in particular, are hardly to be called railway companies, since trans- 
portation was purely incidental to their true business, which was that of land-job- 
bing and subsidy-hunting. I remember seeing the statement a few years ago — I 
do not vouch for it, but it can not be far off the fact — that at the time of writing, the 
current cash value of the political means allotted to the Northern Pacific Company 
would enable it to build four transcontinental lines, and in addition, to build a fleet 
of ships and maintain it in around-the-world service. If this sort of thing repre- 


115 


ENEMY OF THE STATE 


sents rugged individualism, let future lexicographers make the most of it. 

9 A farmer, properly speaking, is a freeholder who directs his operations; 
first, towards making his family, as far as possible, an independent unit, economi- 
cally self-contained. What he produces over and above this requirement he con- 
verts into a cash crop. There is a second type of agriculturist, who is not a farmer, 
but a manufacturer, as much so as one who makes woolen or cotton textiles or 
leather shoes. He raises one crop only — milk, corn, wheat, cotton, or whatever it 
may be — which is wholly a cash crop; and if the market for his particular com- 
modity goes down below cost of production, he is in the same bad luck as the 
motorcar maker or shoemaker or pantsmaker who turns out more of his special 
kind of goods than the market will bear. His family is not independent; he buys 
everything his household uses; his children can not live on cotton or milk or corn, 
any more than the shoe manufacturer’s children can live on shoes. There is still to 
be distinguished a third type, who carries on agriculture as a sort of taxpaying 
subsidiary to speculation in agricultural land-values. It is the last two classes who 
chiefly clamour for intervention, and they are often, indeed, in a bad way; but itis 
not farming that puts them there. 10 The very limit of particularity in this course of 
coercive intervention seems to have been reached, according to press reports, in 
the state of Wisconsin. On 31 May [1935], the report is, Governor La Follette signed 
a bill requiring all public eating places to serve two-thirds of an ounce of Wiscon- 
sin-made cheese and two-thirds of an ounce of Wisconsin-made butter with every 
meal costing more than twenty-four cents. To match this for particularity one would 
pretty well have to go back to some of the British Trade Acts of the eighteenth 
century, and it would be hard to find an exact match, even there. If this passes 
muster under the “due process of law” clause — whether the restaurant pays for 
these supplies or passes their cost along to the consumer — one can see nothing 
to prevent the legislature of New York, say, from requiring each citizen to annu- 
ally buy two hats made by Knox, and two suits made by Finchley. 

Thus we see how ignorance and delusion, concerning the nature of the State, 
combine with extreme moral debility [weakness] and myopic [narrow-minded] 
self-interest — what Ernest Renan so well calls la bassesse de l'homme interesse 
— to enable the steadily accelerated conversion of social power into State power 
that has gone on from the beginning of our political independence. It is a curious 
anomaly. State power has an unbroken record of inability to do anything efficiently, 
economically, disinterestedly or honestly; yet, when the slightest dissatisfaction 
arises over any exercise of social power, the aid of the agent least qualified to 
give aid is immediately called for. Does social power mismanage banking prac- 
tice in this-or-that special instance — then let the State, which never has shown 
itself able to keep its own finances from sinking promptly into the slough [quag- 
mire] of misfeasance, wastefulness and corruption, intervene to “supervise” or 
“regulate” the whole body of banking practice, or even take it over entirely. Does 
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social power, in this-or-that case, bungle the business of railway management - 
then let the State, which has bungled every business it has ever undertaken, in- 
tervene and put its hand to the business of “regulating” railway operations. Does 
social power now and then send out an unseaworthy ship to disaster — then let 
the State, which inspected and passed the Morro Castle [The S.S. Morro Castle 
caught fire off Asbury Park, New Jersey on September 8, 1934; 125 lives were 
lost], be given a freer swing at controlling the routine of the shipping trade. Does 
social power here and there exercise a grinding monopoly over the generation 
and distribution of electric current — then let the State, which allots and maintains 
monopoly, come in and intervene with a general scheme of price fixing which 
works more unforeseen hardships than it heals, or else let it go into direct compe- 
tition; or, as the collectivists urge, let it take over the monopoly bodily. “Ever since 
society has existed,” says Herbert Spencer, “disappointment has been preach- 
ing, ‘Put not your trust in legislation’; and yet the trust in legislation seems hardly 
diminished.” But it may be asked where we are to go for relief from the misuses of 
social power, if not to the State. What other recourse have we? Admitting that un- 
der our existing mode of political organization we have none, it must still be pointed 
out that this question rests on the old inveterate misapprehension of the State’s 
nature, presuming that the State is a social institution, whereas it is an antisocial 
institution; that is to say, the question rests on an absurdity.11 It is certainly true 
that the business of government, in maintaining “freedom and security,” and “to 
secure these rights,” is to make a recourse to justice costless, easy and informal; 
but the State, on the contrary, is primarily concerned with injustice, and its func- 
tion is to maintain a regime of injustice; hence, as we see daily, its disposition is to 
put justice as far as possible out of reach, and to make the effort after justice as 
costly and difficult as it can. One may put it in a word that while government is, by 
its nature, concerned with the administration of justice, the State is, by its nature, 
concerned with the administration of law — law, which the State itself manufac- 
tures for the service of its own primary ends. Therefore, an appeal to the State, 
based on the ground of justice, is futile in any circumstances, 12 for whatever ac- 
tion the State might take in response to it would be conditioned by the State’s own 
paramount interest, and would hence be bound to result, as we see such action 
invariably resulting, in as great injustice as that which it pretends to correct, or as 
a rule, greater. The question thus presumes, in short, that the State may, on occa- 
sion, be persuaded to act out of character; and this is levity. 

But passing on from this special view of the question, and regarding it ina 
more general way, we see that what it actually amounts to is a plea for arbitrary 
interference with the order of nature, an arbitrary cutting-in to avert the penalty 
which nature lays on any and every form of error, whether willful or ignorant, 
voluntary or involuntary; and no attempt at this has ever yet failed to cost more 
than it came to. Any contravention of natural law, any tampering with the natural 
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order of things, must have its consequences, and the only recourse for escaping 
them is such as entails worse consequences. Nature seeks nothing of intentions, 
good or bad; the one thing she will not tolerate is disorder, and she is very par- 
ticular about getting her full pay for any attempt to create disorder. She gets it 
sometimes by very indirect methods, often by very roundabout and unforeseen 
ways, but she always gets it. “Things and actions are what they are, and the con- 
sequences of them will be what they will be; why, then, should we desire to be 
deceived?” It would seem that our civilization is greatly given to this infantile ad- 
diction — greatly given to persuading itself that it can find some means which 
nature will tolerate, whereby we may eat our cake and have it; and it strongly 
resents the stubborn fact that there is no such means.13 

It will be clear to anyone who takes the trouble to think the matter through, 
that under a regime of natural order, that is to say under government, which makes 
no positive interventions whatsoever on the individual, but only negative inter- 
ventions in behalf of simple justice — not law, but justice — misuses of social power 
would be effectively corrected; whereas we know by interminable experience 
that the State’s positive interventions do not correct them. Under a regime of ac- 
tual individualism, actually free competition, actual laissez faire — a regime which, 
as we have seen, can not possibly coexist with the State — a serious or continuous 
misuse of social power would be virtually impracticable.14 

I shall not take up space with amplifying these statements because, in the 
first place, this has already been thoroughly done by Spencer in his essays en- 
titled The Man versus the State [published by Prof. Herbert Spencer in London, 
1884]; and, in the second place, because I wish, above all things, to avoid the 
appearance of suggesting that a regime, such as these statements contemplate, is 
practicable, or that I am ever so covertly encouraging anyone to dwell on the 
thought of such a regime. Perhaps, some eons hence, if the planet remains so long 
habitable, the benefits accruing to conquest and confiscation may be adjudged 
over-costly; the State may in consequence be superseded by government, the 
political means suppressed, and the fetishes which give nationalism and patrio- 
tism their present execrable (hateful) character may be broken down. But the 
remoteness and uncertainty of this prospect makes any thought of it fatuous, and 
any concern with it futile. Some rough measure of its remoteness may perhaps be 
gained by estimating the growing strength of the forces at work against it. Igno- 
rance and error, which the State’s prestige steadily deepens, are against it; la 
bassesse de l'homme interesse, steadily pushing its purposes to greater lengths 
of turpitude, is against it; moral enervation [weakening], steadily proceeding to 
the point of complete insensitiveness, is against it. What combination of influences 
more powerful than this can one imagine, and what can one imagine possible to 
be done in the face of such a combination? 


To the sum of these, which may be called spiritual influences, may be added 
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the overweening physical strength of the State, which is ready to be called into 
action at once against any affront to the State’s prestige. Few realize how enor- 
mously and how rapidly in recent years the State has everywhere built up its ap- 
paratus of armies and police forces. The State has thoroughly learned the lesson 
laid down by Septimius Severus on his death bed. “Stick together,” he said to his 
successors, “pay the soldiers, and don’t worry about anything else.” It is now 
known to every intelligent person that there can be no such thing as a revolution 
as long as this advice is followed; in fact, there has been no revolution in the mod- 
ern world since 1848 — every so-called revolution has been merely a coup d’Etat.15 

All talk of the possibility of a revolution in America is in part perhaps igno- 
rant, but mostly dishonest; it is merely “the interested clamours and sophistry” of 
persons who have some sort of ax to grind. Even Lenin acknowledged that a revo- 
lution is impossible anywhere until the military and police forces become disaf- 
fected; and the last place to look for that, probably, is here. We have all seen 
demonstrations of a disarmed populace, and local riots carried on with primitive 
weapons, and we have also seen how they ended, as in Homestead, Chicago, and 
the mining districts of West Virginia, for instance. Coxey’s Army marched on 
Washington — and it kept off the grass. 

Taking the sum of the State’s physical strength, with the force of powerful 
spiritual influences behind it, one asks again, what can be done against the State’s 
progress in self-aggrandizement? Simply nothing. So far from encouraging any 
hopeful contemplation of the unattainable, the student of civilized man will offer 
no conclusion but that nothing can be done. He can regard the course of our civi- 
lization only as he would regard the course of a man in a rowboat on the lower 
reaches of the Niagara — as an instance of Nature’s unconquerable intolerance of 
disorder, and in the end, an example of the penalty which she puts upon any at- 
tempt at interference with order. Our civilization may, at the outset, have taken its 
chances with the current of statism [the concentration of economic controls and 
planning in the hands of a highly centralized government] either ignorantly or 
deliberately; it makes no difference. Nature cares nothing whatever about mo- 
tive or intention; she cares only for order, and looks to see only that her repug- 
nance to disorder shall be vindicated, and that her concern with the regular or- 
derly sequences of things and actions shall be upheld in the outcome. Emerson, 
in one of his great moments of inspiration, personified cause and effect as “the 
chancellors of God;” and invariable experience testifies that the attempt to nullify 
or divert or in any wise break in upon their sequences must have its own reward. 

“Such,” says Professor Ortega y Gasset, “was the lamentable fate of ancient 
civilization.” A dozen empires have already finished the course that ours began 
three centuries ago. The lion and the lizard keep the vestiges that attest their pas- 
sage upon earth, vestiges of cities which in their day were as proud and powerful 
as ours — Tadmor, Persepolis, Luxor, Baalbek — some of them indeed forgotten 
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for thousands of years and brought to memory again only by the excavator, like 
those of the Mayas, and those buried in the sands of the Gobi. The sites which now 
bear Narbonne and Marseilles have borne the habitat of four successive civiliza- 
tions, each of them, as St. James says, even as a vapour which appeareth for a little 
time and then vanisheth away. The course of all these civilizations was the same. 
Conquest, confiscation, the erection of the State; then the sequences which we 
have traced in the course of our own civilization; then the shock of some irruption 
which the social structure was too far weakened to resist, and from which it was 
left too disorganized to recover; and then the end. 

Our pride resents the thought that the great highways of New England will 
one day lie deep under layers of encroaching vegetation, as the more substantial 
Roman roads of Old England have lain for generations; and that only a group of 
heavily overgrown hillocks will be left to attract the archaeologist’s eye to the 
hidden debris of our collapsed skyscrapers. Yet it is to just this, we know, that our 
civilization will come; and we know it because we know that there never has been, 
never is, and never will be, any disorder in nature — because we know that things 
and actions are what they are, and the consequences of them will be what they 
will be. 

But there is no need to dwell lugubriously [somberly] upon the probable 
circumstances ofa future so far distant. What we and our more nearly immediate 
descendants shall see is a steady progress in collectivism running off into a mili- 
tary despotism of a severe type. Closer centralization; a steadily growing bureau- 
cracy; State power and faith in State power increasing, social power and faith in 
social power diminishing; the State absorbing a continually larger proportion of 
the national income; production languishing, the State in consequence taking over 
one “essential industry” after another, managing them with ever-increasing cor- 
ruption, inefficiency and prodigality, and finally resorting to a system of forced 
labour. Then, at some point in this progress, a collision of State interests, at least 
as general and as violent as that which occurred in 1914, will result in an industrial 
and financial dislocation too severe for the asthenic [weak] social structure to bear; 
and from this the State will be left to “the rusty death of machinery,” and the casual 
anonymous forces of dissolution will be supreme. 

11 Admitting that the lamb, in the fable, had no other recourse than the wolf, 
one may nonetheless see that its appeal to the wolf was a waste of breath. 

12 This is now so well understood that no one goes to a court for justice; he 
goes for gain or revenge. It is interesting to observe that some philosophers of 
law now say that law has no relation to justice, and is not meant to have any such 
relation. In their view, law represents only a progressive registration of the ways 
in which experience leads us to believe that society can best get along. One might 
hesitate a long time about accepting their notion of what law is, but one must ap- 
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preciate their candid affirmation of what it is not. 

13 This resentment is very remarkable. In spite of our failure with one con- 
spicuously ambitious experiment in State intervention, I dare say there would still 
be great resentment against Professor Sumner’s ill-famed remark that when people 
talked tearfully about “the poor drunkard lying in the gutter,” it seemed never to 
occur to them that the gutter might be quite the right place for him to lie; or against 
the bishop of Peterborough’s declaration that he would rather see England free 
than sober. Yet both these remarks merely recognize the great truth which expe- 
rience forces on our notice every day, that attempts to interfere with the natural 
order of things are bound, in one way or another, to turn out for the worse. 

14 The horrors of England’s industrial life in the last century furnish a stand- 
ing brief for addicts of positive intervention. Child labour and woman labour in 
the mills and mines; Coketown and Mr. Bounderby; starvation wages; killing hours; 
vile and hazardous conditions of labour; coffin ships officered by ruffians—all these 
are glibly charged off by reformers and publicists to a regime of rugged indi- 
vidualism, unrestrained competition, and laissez faire. This is an absurdity on its 
face, for no such regime ever existed in England. They were due to the State’s 
primary intervention whereby the population of England was expropriated from 
the land; due to the State’s removal of the land from competition with industry for 
labour. Nor did the factory system and the “industrial revolution” have the least 
thing to do with creating those hordes of miserable beings. When the factory sys- 
tem came in, those hordes were already there, expropriated, and they went into 
the mills for whatever Mr. Gradgrind and Mr. Plugson of Undershot would give 
them, because they had no choice but to beg, steal or starve. Their misery and 
degradation did not lie at the door of individualism; they lay nowhere but at the 
door of the State. Adam Smith’s economics are not the economics of individual- 
ism; they are the economics of landowners and millowners. Our zealots of posi- 
tive intervention would do well to read the history of the Enclosures Acts and the 
work of the Hammonds, and see what they can make of them. 

15 When Sir Robert Peel proposed to organize the police force of London, 
Englishmen said openly that half a dozen throats cut in Whitechapel every year 
would be a cheap price to pay for keeping such an instrument of potential tyranny 
out of the State’s hands. We are all beginning to realize now that there is a great 
deal to be said for that view of the matter. 

But it may quite properly be asked, if we in common with the rest of the 
Western world are so far gone in statism as to make this outcome inevitable, what 
is the use of a book which merely shows that it is inevitable? By its own hypothesis 
the book is useless. Upon the very evidence it offers, no one’s political opinions 
are likely to be changed by it, no one’s practical attitude towards the State will be 
modified by it; and if they were, according to the book’s own premises, what good 
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could it do? 

Assuredly I do not expect this book to change anyone’s political opinions, 
for it is not meant to do that. One or two, perhaps, here and there, may be moved 
to look a little into the subject matter on their own account, and thus perhaps their 
opinions would undergo some slight loosening or some constriction-but this is 
the very most that would happen. In general, too, I would be the first to acknowl- 
edge that no results of the kind which we agree to call practical could accrue to 
the credit of a book of this order, were it a hundred times as cogent as this one no 
results, that is, that would in the least retard the State’s progress in self aggran- 
dizement and thus modify the consequences of the State’s course. There are two 
reasons, however, one general and one special, why the publication of such a 
book is admissible. 

The general reason is that when in any department of thought a person has, 
or thinks he has, a view of the plain intelligible order of things, it is proper that he 
should record that view publicly, with no thought whatever of the practical conse- 
quences, or lack of consequences, likely to ensue upon his so doing. He might 
indeed be thought bound to do this as a matter of abstract duty; not to crusade or 
propagandize for his view or seek to impose it upon anyone—far from that!—not 
to concern himself at all with either its acceptance or its disallowance; but merely 
to record it. This, I say, might be thought his duty to the natural truth of things, but 
it is at all events his right; it is admissible. 

The special reason has to do with the fact that in every civilization, however 
generally prosaic, however addicted to the short time point of view on human 
affairs, there are always certain alien spirits who, while outwardly conforming to 
the requirements of the civilization around them, still keep a disinterested regard 
for the plain intelligible law of things, irrespective of any practical end. They have 
an intellectual curiosity, sometimes touched with emotion, concerning the august 
[imposing] order of nature; they are impressed by the contemplation of it, and 
like to know as much about it as they can, even in circumstances where its opera- 
tion is ever so manifestly unfavourable to their best hopes and wishes. For these, 
a work like this, however in the current sense impractical, is not quite useless; 
and those of them it reaches will be aware that for such as themselves, and such 
only, it was written. 
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